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Pursuant to Califomta Code of Civil Procedure Section 437¢(b}(3) and California
Rules of Court 3. 13508(h), Plaintiff Rambus Inc. (“Ramnbus”™) hereby subnuts this Response to
Defendants® Separate Statement of Undisputed Material Facts in Support of Defendants’ Motion
for Summary Adjudication on Plaintiff’s Claims Based on Foreign Commerce for Lack of Subject

Matter Jurisdiction,

ISSUE 1: RAMBUS’S CLAIMS AGAINST DEFENDANTS BASED ON FOREIGN TRADE
AND COMMERCE ARE NOT WITHIN THE SUBJECT MATTER JURISDICTION OF THIS
COURT.

—_ Y — 4 o —— e ——

Defendants’ Material Facts and Rambus’s Response
Supporting Evidence and Supporting Evidence

-

i. | Rambus claims that it was denied | Undisputed,
billions of dollars in lost rovalty
revenue.

Complaint % 12, 102, 104, 109;

Declaration of Belinda Vega
(“Vega Decl.”), Ex. 3 (Report of
Avram S. Tucker dated November
7, 2008) at 12,

" .
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Defendants’ Material Facts and ‘ Rambus's Response

Supporting Evidence and Supporting Evidence
2. 1 Rambus assumes that but for the [ Disputed. Plaintiffs are characterizing the expert
alleged conduct of Defendants, report of Rambus damages expert Avram S. Tucker,
every single DDR or DDR2 and the characterization 1s incomplete and

SDRAM memory chip or module | inaccurate.
from 2001 to the first quarter of
2010 would n fact have been an Mr. Tucker provides a damages analysis that is
RIDRAM memory chip or module. | based on a calculation of Rambus’s lost profits
resulting from Defendants’ anticompetitive conduct.

| Vega Decl., Ex. 3 (Report of The damages analysis calculales lost profits by
Avram 5. Tucker dated November | developing lost royalties estimates for RDRAM
7, 2008) at 10-14. memory and controller products under various

scenartos, and subtracting Rambus’s avolded costs
and certain other offsets from those estimates. See

Report of Avram S. Tucker, attached as Ex. 3 to
Defendants’ Vega Declaration (“Tucker Report™), al
9-12. Mr. Tucker’s lost royalties eslimates are based |
In part upon industry data reporting actuai and :
projected sales of DRAM memory chips using DDR |
or DDR2 technology. fd at 13-14. The damages
analysis assumes that either some or all of those
sales would have instead been sales of memory
chips using RDRAM technology were il not for
Defendants’ anticompetitive conduct. f4 at 9-12,
38-39. Itts undisputed that “Scenario 17 in |
Mr. Tucker’s report employs DDR and DDR2 sales
revenues as the proxy or “vardstick” for what
. RDRAM sales revenues would have been in the but
lor world, However, Mr. Tucker also offers an
alternative Scenarioc 2, in which it 18 assumed that,
| " for the mobile phone market scgment, sales of
DDR1 or DDR2 chips would not have been replaced
J by sales of RDRAM. Jid at 11-12. Mr, Tucker
| further observes that his damagcs model is scalable
J and can be adjusted to remove other markeat

segments in the event that it 1s found that a particular
- market segment would not havc been captured in
whole or in part by Rambus’s RDRAM technology.
id atll.

—_— [
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Defendants’ Material Facts and
Supporting Evidence

Rambus’s Response
and Supporting Evidence

3. | Rambus assumes that it would
enter into favorable royalty
agrecments with every
manufacturer of RDRAM

controllers,

Vega Decl., Ex. 3 (Report of
| Avram 8. Tucker dated November
7, 2008) at 20-22,

Disputed. Plaintiffs are characierizing the expert
report of Rambus damages expert Avram S. Tucker,
and the characterization is inaccurate and unclear.

Defendants’ reference to “favorable™ is subjective
and unclear, and Mr. Tucker does not use any such

I characlerization 1n his report.

Moreaver, Defendants’ contention that Mr. Tucker’s
report assumes Rambus would enter into “favorable”
royalty agreements with every manufacturer of
RDREAM controllers is inaccurate. Rather,

Mr. Tucker devcloped lost RDRAM controller
royalty estimates by developing ratios of RDRAM
controller royalties as comparcd to RDRAM
memory royalties by market segment and by year.
See Report of Avram 8. Tucker, attached as Ex. 3 (o
Detendants’ Vega Declaration (“Tucker Report™), at
20. Mr. Tucker’s controller royalty rates were based

-on an analysis of more than 20 actual Rambus

license agreements. Mr. Tucker utilized a
conservative controller royalty rate of 3% despite
many icense agreements containing controlier
royalty rates in excess of 3%. Mr. Tucker then
proceeded to apply those ratios under two different
scenarios, the first of which assumed that for the
relevant time period all sales of DDR and DDR2

' memaory chips would have mstead been sales of

RDRAM memory chips, and the second of which
assumed that, as an cxample, the markel segment for
mobile phones would not have been captured by
RDRAM., See id at27-28. Under the second
scenario, any royalties on controllers used in mobile
phones wouid be excluded from Rambus’s recovery.
Mr. Tucker {urther observes that his damages model
15 scalable and can be adjusted to remove other
market sepments in the event that it is found that a
particular market segment would not have been
caplured in whole or in part by Rambus’s RDERAM
technology. Id at 11,

7003824
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! Defendants’ Material Facts and | Rambus’s Response
, Supporting Evidence and Supporting Evidence
4. | Rambus is claiming lost rovalties | Partiallv disputed. Plaintiffs are characterizing the
3 from sales of DDR and DDR2 expert report of Rambus damages expert Avram S.
SDRAM outside of the United . Tucker and certain Rambus responses to
4 States. interrogatories, and the characterization of those
materials i1s not entirely accurate and 15 incomplete.
3 Vega Decl. Ex. 1 (Rambus Resp. -
to Defendants’ [First Set of Special | Mr. Tucker provides a damages analysis that 1s
6 Interrogatories, No, 26) at 35; based on a calculation of Rambus’s lost profits
resulting from Defendants’ anticompetitive conduct,
7 Vega Decl. Ex. 3 (Report of The damages analysis calculates lost profits by
Avram 8. Tucker dated November | developing lost royalties estimates for RDRAM
8 7, 2008) at 6; memory and controller products under various
i scenarlios, and subtracting Rambus’s avoided costs
9 i Vega Decl., Ex. 2 (Rambus Resp. { and certain other offsets from those estimates. See
. to Hynix First Set of Special Report of Avram 8. Tucker, attached as Ex. 3 1o
10 Intcrrogatories, No. 8) at 7. Defendants® Vega Declaration (“Tucker Report™), at | |
| 9-12. Mr. Tucker’s lost royalties estimates are based
11 in part upon industry data reporting actual and
projected sales revenue of DRAM memory chips
12 using DDR or DDR2 technology, which was used as
a proxy or “vardstick™ for RDRAM sales revenue in
13 the = but for” world. [d at 13-14. It 15 undisputed
that these data include sales of DRAM chips without
14 regard to the Joeation of the transaction berween the
] DRAM manufacturer and its customer, meaning that
13 some of the sales data would be for transactions
between the DRAM manufacturcr and its customer
16 that take place within the United States and some
I would be for transactions hetween the DRAM
17 manufacturer and its customer where one or both of
thosc entitics is located outside the United States.
18 . Mr. Tucker’s damages analysis assumes that either
) some ot all of those sales would have instead been
19 sales of memory chips using RDRAM technology
N | were it not for Defendants’ anticompetitive conduct.
20 Id a1 9-12, 38-39. All of Rambus’s royalties for
RDRAM arc paid to Rambus 1o the United States in
2l U.S. dollars, regardless of the location of the
underlying sale of the DRAM memory chip between
22 . the DRAM manutacturer and its customer. See
| | Declaration of William G. Delev (“DeLey Decl.),
23 | 99 3-4 (attached as Exhibit 275 to the Declaration of
' Keith Hamilton).
24 : . 1 .
25
26
27
28
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Defendants’ Material Facts and
Supporting Evidence

Rﬂmbﬁs’s Response
and Supporting Evidence

> |

Rambus alleges that Defendants
conspired to increase the price of
RDRAM artificially.

Complamnt 49 3, 101;

Vega Decl, Ex. 1 {Rambus Resp.

to Defendants’ First Set of Special

Interrogatories, No, 3} at 15 n.2
&17:15-16.

Undisputed.

—_—

Rambus alleges that Defendants
conspired to restrict the production
of RDRAM and “boycott”
RDRAM,

| Complaint Y 3, 101;

' Vega Decl., Ex. 1 (Rambus Resp.
to Defendants’ First Set of Special

Interrogatorics, No. 3)yat 15 n.2 &
17:15-16.

Undisputed.

Delendants and other DRAM
manufacturers sold DDR SDRAM
and DDR2 SDRAM domestically
and outside of the United States.

Vega Decl., EX. | (Rambus Resp.
to Defendants’ First Sct of Special
Interrogatorics, No. 26) at 55;

Vega Decl., Ex. 3 (Report of
Avram S. Tucker dated November
7. 2008} at 6;

Vega Decl., Ex. 2 (Rambus Resp.
to [Iymix’s First Set of Special
Interrogatories, No. 8) at 7,

—_—e—_—_—_—_—— .. - —

| .Undispu_tied.

Rambus is secking damages for
net lost royalties in the amount of
$4.3 billion.

Vega Decl., Ex. 3 (Report of
Avram 8. Tucker dated November
7,2008) at 12, 38.

Partially disputed. Plaintiffs are characterizing the
expert report of Rambus damages expert Avram §.
Tucker, and the characterization is not entirely
accurate and 1s incomplete. The damages amount as
set forth at pages 12 and 38 of the damages report of
Avram 8, Tucker identifics the damages amount
under one of the two Scenarios as $4.382 million.
See Report of Avram S. Tucker, attached as Ex. 3 to
Defendants’ Vega Dcclaration (“Tucker Report™), at
12, 38.

1003824 1
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Defendants’ Material Facts and
Supporting Evidence

and Supporting Evidence

RﬂmLus’s Response

Rambus is not 3 manufacturer of
RDRAM,

Complamt 4§ 8, 20, 43, 46;
Vega Decl. Ex. 2 (Rambus Resp.

' ta Hynix’s First Sct of Special
. Interrogatories, No. 15} at 22;

Vega Decl, Ex. 1 (Rambus Resp.
to Delendants’ First Set of Special
Interrogatories, INo. 3) at 17:20.

Undisputed._

10.

- Rambus licensed iis RDE.AM ﬁ}

manufacturers of DRAM,
including NEC, Samsung, Hynix,
infinecn and Micron.

Complaint 7 8, 20, 45, 40;

Vega Decl. Ex. 2 (Rambus Resp.
to Hynix’s First Set of Special
Interrogatartes, No, 15) at 22,

Vega Decl. Ex. 1 (Rambus Resp.
to Detendants’ First Set of Special
Interrogatories, No. 3} at 17:20.

. Rambus does not dispute that it signed licenses for
its RDRAM technology with these five companies
and/or their predccessors.

11

In 1996, Intel announced that it
would incorporale RDRAM in its
next generation of processors.

Complaint §9 7, 47, 104;

Vega Decl., Ex. 2 (Rambus Resp.

- to Hynix"s First Set of Speeial

Interrogatories, No. 15) at 22

Vega Decl., Ex. 1 (Rambus Re¢sp.
to Defendants” First Set of Special
Interrogatories, No. 3) at 18:12-16.

Undasputed.

12.

— -

November 7, 2008) at 23.

REambus licensed Intel to
manulacture and sell RDRAM
controliers.

| dee, e.g., Vega Decl. Ex. 3 (Report

of Avram S. Tucker dated

Undisputed.

7003824 1
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Defendants’ Material Facts and
Supporiing Evidence

Rambus’s Response
and Supporting Evidence

13,

Rambus claims that the

Delendants conspired to lower the
price of DDR SDRAM.

Vega Decl. Ex. 1 (Rambus Resp.,
to Defendants’ First Set of Special
Interrogatories, No. 3} at 32 n.9.

14,

Rambus claims that Iontel’s
decision to incorporate RDRAM
should have resulted in major
clectronics manufacturers
iollowing Intel’s Iead and
adopting RDRAM for use in
personal computers, scrvers,
consumer electronics, graphics
and communications equipment.

" Vega Decl. Ex. 1 (Rambus Resp.
. o Defendants’ First Set of Special
Interrogatories, No. 3) at 18:21-25.

Partially disputed. Plaintiffs arc characterizing a
Rambus interrogatory response and the
characterization is not entirely accurate and 1s
incomplete. As the interrogatory response makes
clear, Defendants conspired to [ower the price of
DDE SDRAM at certain points in time, and at other
points in time conspired to raise the price of DDR
SDRAM. See Rambus’s Response to Defendants’

. First Set of Special Interrogatoties, Resp. No. 3, at

30-36 (attached as Ex. 1 to Defendants’ Vega Decl)).

Partially disputed. Plaintiffs are characterizing five
lines from a Rambus interrogatory responsc, and the
characterization 1s not entirely accurate. Rambus
does not dispute that the cited portion of the
interrogatory response reads as follows:

“Iniel’s announcement caused industry analysts,
DRAM manufacturers and computer makers to
predict that RDRAM would capture the majornity of
DRAM sales. In addition, Intel and others projected
that atter the RDRAM bhecame widely used in
personal computers, economies of sale would lead to
its widespread use 1n other applications such as
consumer electronics, graphics, communications
equipment, and larger scale servers.” See Rambus’s
Kesponse to Defendants’ First Sei of Special
Interrogatories, Resp. No. 3, at 18:21-18:25
(attached as Ex. 1 to Defendants’ Vega Decl,).

15.

Rambus claims that, but for the
alleged conduct of the defendants,
RDRAM would have become the
predominant, if not the sole,
memory technology on the market.

Vega Decl. Ex. 2 (Rambus Resp.
to Hynix’s First Set of Special
Inlerrogatories, No. 1) at 3:6-11;

Vepa Decl. Ex. 3 (Report of
Avram 5. Tucker dated November
7. 2008) at 7.

Partially Disputed. Plaintiffs are characterizing the
expert report of Rambus damages expert Avram S.
Tucker and a4 Rambus interrogatory response, and
the charactenzation i1s incomplete and inaccurate,

Rambus does not assert that unlike DDR and DDR2,
RDRAM would have accounted for 100% of

. memory sales, Rambus is using DDR and DDR2

sales revenues as a proxy or “yardstick” for
RDRAM sales revenues in the “but for” world.

70038241
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