 From: BW Kim

To: Andy Ha; ckchung

CC: DS Kim; D} Won; H Kim; HS Xim: HX Yoo
BCC:

Seat Date; 1999-05-24 18:25:41.00G

Received Date: -

Subject: Re: Pricing: use SIA as a channpel
Altachments:

I agres with Ha C.J's poinl. Cne of the advantage of being a big three is to have
the controlling power aver the price and we need 10 exercise this. No one is
making a profit at this price and we could have maintained $52 level if we had
had some co-operation. HE! might be also considering the same strategy.

One of our concern is that it is against the anti-trust law to set up & certain carlel
price and aiso by being an initialor, given the curent Over-supply sttuation, it is
difficult to exercise a special deal. Andy suggested to encourage Samsung as the
- inibator. Why not, if they accept?

We need to have a communication channet open among the big three or four.
Each management should share their concesn aboul the pricing while nol
wiotating the law. | think SIA meeting can be an alternative for them to meet
regularty because ail four hava FABs in the U.S and il doesn't seem 1o ba
awkward to the public either. Or we can create/utilize a cerain commitiee in the
S1A quoling technology invesiment or else as an excuse.

Rods/DW
Andy Ha <ih.ha@hei.co.kr> on 05/23/99 14:25:43 PM

Andy Ha <th ha@hel.co.kr> on 05/23/89 11:25:43 PM

To: ckchung@het ex kr

CC. DS Kim <daskim@hei.co.kr>, DW KiyHEA1, BJ Won <dpwoni@hei.cokr> 1)
Kim <injae_kim@hei.co kr>, HS KIMHEA1, HK Yoo <hk yoog@hei co.kr>

Subject Re: Pricing

My point is that we would belter nol the price leader, just followwer,
Meantime, however, wa would get together with Samsung end ask them to
suggest .

Micronto have a joint management meeting for price controd in the fulure.

ck Chung wrote:
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> What's your pairi herg ?

-

> Andy Ha wrote:

>

> > Just a notice to let you know the price errosion we sen today again

> > Looks like every manufacturers blame one another with regard {o ihe

> > recent price enmosion. $50.00 request from Packard Belt seemed to have
> > been tniggering point o have Micron and Samsung 1o be aggressive down
> > to the point which is unpredictable at present. The story is Fke that

> > Packard BeR price is obviously transparent to NEC and then leak to

> > Micron. Samsung obviously knows what exaclly Micron is playng in the
> > market place. So, in the end, nothing becomes eonfidential,

> o .

> > Through the reliable source we heard today Samsung will change their

> > pricing poficy immediately 1o chase what we and Micron will be al,

> » rather than staying very high. The gap they perhaps looking af is around
> > 1 or 2-doflar higher than major vendors by leveraging with unique nicha
> > product support 1o balance off the difference.

e

> > Jamsung lowerd down 10 $52.00 from $56.00 as of yesterday to Del} and
> =~Micr_nninIunlmueredillu&;dﬁ-ﬁﬂfnrmmfmmaﬂmasﬂmyertn

> > have max quarter end sales this monih. i appeares that we see another
= > severe price war until the end of this month if we kike 1o match this

> > price again. As of now, we have not heard anybody is willing to follow

> > through this price as it is befleved thal Micron will keep lowering at

> > leasi by the end of this month if anyone chase.

> >

> > In case we lower it down 1o that lavel for your consideration in

> > detision making, how much volume couid we get? The answer we have from
> > local perspeclive is still 12 Yo 14% share would be max; From the recent
> > lesson we leamed that Dell Europe does not give any signihcant

> > increase of pulis Tor one specific vendor no matier what the day-to-day

> > prices are because they expect everyone will be in line with almast same
> > during the cowse of the very week anyhow. In anolher words, no maiter
> > who may be leader in pricing Dell's policy is not to give them a big

> > pie. Just make use of that price to let everyone o follow through by

> > leaving some rooms to give equal share in the end as Ihey sel in the

> > beginning,

>

> > Anyhow, we need to follow through the pricing trend bt how far and by
= > when would be the question. Joint meeting with Samsung and Micron seems
> > like mssential to cease this like blood war

2>

> > Regards,
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HSA 3097693



From ckchung

To DSKim

CC flabnza@hynix com, KunChul Suh - Hynix, Gary Swansan - Hynix
gee

Subject Micron - Mike Sadler

Date 7/372001 5 43 06 P

Atachments

SMN,

Gary Swanson told me yesterday that Mike Sadler wanted to discuss with us on
the measures te stabiize the market pace (ood move, nght? Farhad got the
same message from Mike this morning | think your diplomacy is working Wll
work with Farhad and see whether Mike can be down In San Jose in the
aftermoon of July 16 orin the aftemoon of July 17

Best Regards,

C K Chung
Memory Sales & Marketing Division
Hyntx Semuconductor
Tel 82-2-3459-3515
Fax B2-2-3459-39%90
ckchung@hiynix com <mailto ekchung@hyrux com>
Building Value Is Our Best Defense 1l

%g‘p ___EIH}g-—
DT & ib|CE
SenE A Gt (i
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JOSEPH W. COTCHETT (#36324)
PHILIP L. GREGORY (#95217)
COTCHETT, PITRE & McCARTHY
San Francisco Airport Otfice Center

840 Malcolm Road, Suite 20{
Burlingame, CA 94010

Telephone:  (650) 697-600()

GREGORY P. STONE (#78329)
BRADLEY 8. PHILLIPS (#85263)
STEVEN M. PERRY (#106154) .
KEITH R.D. HAMILTON (#252115) S f .
MUNGER, TOLLES & OLSON LLP 3%, J
355 South Grand Avenue, 35th Floor TR

Los Angeles, CA 90071-1560
Telephone:  (213) 683-9100

JEFFREY 1. BLEICH (#144340)
SUSAN TRAUB BOYD (#229664) S T
LEE S. TAYLOR (#243863) TN

MUNGER, TOLLES & OLSON LLP & Sy
360 Mission Street, 27th Floor T
San Francisca, CA 94105-2907 ' e

Telephone:  {415) 512-4000

Attorneys for Plaintiff and Cross-Defendant
RAMBUS INC.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO
RAMBUS INC,, Case No.: 04-431105

Plaintiff, DECLARATION OF KEFITHR. D.
HAMILTON IN SUPPORT OF RAMBUS
VS. INC.’S OPPOSITIONS TO DEFENDANTS?
MOTIONS FOR SUMMARY JUDGMENT
MICRON TECHNQLOGY, INC.,, et al., OR, IN THE ALTERNATIVE, FOR
SUMMARY ADJUDICATION

Defendants.

VOLUME #6

Date: February 23, 2009
Time: 1:30 p.m.

Dept: 304

Judge: Hon. Richard A. Kramer

Complaint Filed: May 3, 2004
AND RELATED CROSS-ACTIONS Trial Date: March 16, 2009

REDACTED PUBLIC YERSION

6933065 1

HAMILTONMN DECLARATION I/'S/0 RAMBUS'S OFPOSITIONS TO DEFENDANTS” MOTIONS FOR SUMMARY
JUDGMENT OR, IN THE ALTERNATIVE FOR SUMMARY ADJUDICATION




From ckchung

Jo dskim

CC Gary Swanson, Chid Miller, YoungSik Park, wscho, KC Suh, tnkim, Seung
Lee

BCC

Subject HFP, etc
Date 12/12/2001 9 37 58 PM

Attachments

Met Samsung guys over the lunch HP related update from them

1 Core suppher selection According to them, Samsung didn't/couldn’t agree to
BFO In the meantime, HPD invited Micron and had meehng on Monday The two

core suppliers would be Micron and Infineon It supposed to be announced
lomorrow

2 DDR Prnong Samsung guoted $40 for 256MB DDR to HPD Samsung DDR 1S
not qualified at HPD, anyway Micron pnce at $31 range

Gary 1need your support on Micren
Chnt, you need to check what's SS' pnece at Compan Cur pnce will be $38 57 for
the 2nd half of December

3 Samsung agrees to the gap based DDR prioing
KC 1 was on/off for taking cells over the lunch Other key things to add?

Best Regards,

C K Chung

Memory Sales & Marketing Division

Hynix Semiconductor

Tel 408-232-8303

Mobile 408-315-0558

ckehung@hynix com <maitta ckchung@hynix com>
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From: | Mauer

Sent: Thursday, January 24, 2002 8:39 AM
To: sthorsen

Cc: ' msacier

Subject: scary MeSSage

Maybe wa should close Ihe SOR/DOR price gap by moving in bath directions. SOR 1o $30 and DDR to $32, for exampla.

Rambus exec downplays demise of lour-bank design

By Jack Raberlson <maitlo;jroberts@omp.com=

EBN <hhtp:/feww.ebnews Core

{01/23M2, 04:33:11 PM.EST)

Rambus Inc. on Wednesday said the demise of the four-bank Direcl RORAM is not a problem, becausa prices of lhe
ance-high premium RDRAM mamary <hip have now dropped to parity with the rival DOR devices.

Erank Fax, vice presiden! and general manager of RORAM Solutions Division, Said the four-bank chip was originally
gesigned 1a be a lower cost version lo make Direcl Rambus mose compeldive. “It 15 no lToAger needed now because
RORAM prices have dropped lo lhe compelitive levels where the four-bank varsion was odiginally largeted,” e loid EBN.
He cited PriceWatch listings this week that showed the 800-MHz 128 Magabit RDORAM seliing at $3.44, compared with 2
128-Mbit 266MHz DR at $3.30. '

Bill Lauer

Qffice: 208-368-3802
Mobifa: 208-86TDO 18
bf auengRmicron. Com

RIGHLY CONFIDENTIAL MUQ0057332

1524




-

”

A

[

U. S Departma. of Justios

. |1-I uiln" 'l-i

P35 Frmarpinade A, Subry Jrod
Whealsmgion, 5 C.  MLLIG

Wiiliang ), Bacr, Esq.
Arcold & Ponter

555 Twelfth Street, NW
Washingusn, DC 20004

Gary B Spratling, Esq. .

Gibson, Punn & Onatcher 117
e Montgomery Street

San Franeisco, CA 94104
Re:  Micron Techrology. iog
Deac Messrs, Buer and Speatling:

This bztter sets forth the torms and conditions of aa agreenment between the Antitngst Division
of the Unhed States Departinont of Justice and Micror Technology, Inc. {"Micron™), 1t comestion
with possible price fixing or other conduct vialative of Section | of the Sheayan Act, 151,80 § &,
in the dynamic rondons aceess memory {"DRAM™) industry i the Unied States and elsawhere, This
agzecrocat f5 conditional i depends upon Micron satisfying the conditions 3et forth below, Afer
all of these conditions are met, the Division will notify Micron i vriting 1hat the application bas
been pranted. it b forther agreed that disclosures made by cotnse] for Micron in fisthersoce of the
urnesty application will not constitte 2 waivey of the sorney-chiens prividege or the work-peoduct
privilege.

ACREEMENT

b. Represemtatinny: Micron desives to peport ko the Antitrast Division possible price fixing
activity or other condixt viokuive of the Shorman Act in the DRAM industry in the Uniosd Sttes xd
elsewhens [“the anticompetitive actvity being reporied™). Micron represents 1o he Antitst Divison
thar, in cormetion wilth the anticompetitive sctiviy heing repoited, it:

(2} ook provr snd eilective action Lo Sermiinate its past in the anlicompeiitive
achivity bemyg seporied itpon discovery of the activity; and

{b}  did not coerce oy other party 1o Wpumhﬂwwﬁrkyuﬂmnmﬂx
- teader m, oF the originator of, the snticompelitive activity being repoied.

Z 'Wmmmmmmmmmmgmwmmmh '

Antitrust Divicion in conncction with the sciivity being reported, mchuding, but net imnited 10, 1he
fullowiog: . '

1523
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{1} pmvidhgffnﬂnﬂitnnhﬁfaﬁhumhhﬁnmuh&gmm:
anticompetitive activity being reporied;

{b}  providing prospily, and without requirement of suhpoena, all documents or

other items selating 10 the anticompetitive activity being reporied in its
pmmmyww.ﬂhmhuﬁmquuﬁcdbythchnﬁhwl
Drivision, to the extent not adeady produced;

(c) using its best efforts So seire the ongoing, full and trothful coaperation of the
curremt and former directors, officers snd cmployees of Micma, and
encouraging such persons vohmtarily $o provide the Antitnast Division with
any mformation they may have relevant to the anticompetitive activily being

(8}  facilitating the ability of ciment and former divectors, officery and coployecs
fo appear for such inicrviews or testsnomy o tonaccrion with the
anticompetitive activity being reported o3 the Antitrast Division smay require
at the times apd placss deyignated by the Antitrusi Division;

{c) asing ity best efforts to cnsure that current and former directors, offcors and
employees who provide information to the Antitrust Division relevant 1o the
anticompetitive sctivity being reported respand coepletely, candidly ad

~ prwihifially to all questions askad in interviews and gramd fuwy sppearsorcs avd
al trial;

(f)  using iz best efforts o coure that cwrent and fonmer divectors, officers and
crployess who provide information te the Antitrast Division relevant to the
anticompetitive activity beiug reported wake no stiempt eiher faliely w0
protect of Gilsely to implicate sy pevson o eotity; and

(g)  raaking all reasonabls effona, 1o the tsfiction of the Anbitrust Pivision, to
pay cestitrtion & zovy pevson of cdity locaied in the Hiniled States inpured as

a result of the aeticonmetitive activity being repeted, n which Micron was

3 pxticipant.

3. Corporale Lealeacy: Subjoct to verification of Mitron's representations in paragragh
1 sbave, and subject 1o it full, continaing wd conpicte u3 described in paragreph 2
abowe, the Antirast Division sgrecs conditionally w0 scoept Miciow Inte Part B of the Corponate
Lepiency Program, as cxplained in an Anfitnet Division policy starement dated August 10, 1993
{atinched). Purmant to ¢ policy, the Antitrst Division agroes not 1o bring any criouna]
prosecution against Micron for any act or ofiense it ooy have commiltcd poor 10 the date of s
Jetter im cosméction with the snticompetitive activity boing reported,  The commigmentp i this
paragreph are binding only wpon the Amtitryst Division, althotgh, upon request of Micron, the
Anritrust Division witl bring this Agreement b the attention of other proseeuting offices or
administraive agencics, [F the Antitrust Division at any time determines that Micron has violted
this Agreement, this Agreement shall be void, and the Antitrust Division may revoke the conditional

2-

DOI-DRAM-0021740

1530




tm

L

- e

srceptance of Micron into the Corporate Leniency Program. Should he Antitrust Division revoke
the conditiona)l acceprance of Micres into the Cocporate Leuirncy Program, the Aatitrust Division
may Dhereafier intiate 1 crhmine) proserution agrnst Micron, without limitation. Should such 2
Mhim,mwmmhMprMHwﬂamy
sidements or other information provided by sny Carremt of fornwer dsector, offices or employce of
Micron 1o he ADGIEUSE Division prrmant i this Agreement, mr be wsed 2gaingt Microa in sry such
PIOSCELION.

4 Now-Prosccuiion Protection For Corgorsie Dirretors, Officers And Employecs.
Subject to Micyon's full, continung and complete cooporation, the Astitrust Division agrecs that
m&kmmoﬂkmandnnﬂmufuiumuwtﬂummwﬂmdmm
comsult or work, and have ot consukad of worked since {eaving Micron, for sy other DRAM
Pm@ﬂhwmuﬁﬁuhmimmﬁﬂﬁﬂhmﬁﬁﬁwmmhaﬁﬂﬂblﬂuﬂﬂmhumwﬂuﬁﬁl
the Antitrust Division in its investigation of the sticompetitive activity being reported, shall not be
prosecuied erimimlly by the Antitnsst Division foc any act or offense cacrentitted prioe 30 tbe dats of
this lener in connection with the anbicompetifive activity being reportcd. Such full and trathfiel
cooperation shall include, bot not be limitad ta:

{a} minummmmmmwmmm
docuntents andd recoms, and other materials requested by attorncys sk agonty
of the Unitcd States; | :

()  making himsclf or berself available for interviews in the Unitcd States spon
the request of atorneys and ageoby of the United Statex;

(¢}  rosponding mllymumwmﬂlmiuurmmﬂﬂsmh
tonncetion with (be antfcompetitive aciivity being repocted, withoot Baleely
implicating any person or intestiowlly wittholding any inforsation;

{d) oiberwise vohmtarily providing the Uni t Stales with any materials or

information, 001 requested in (a) - (c} of this mmlth:nrshcmy

(c) whmaﬂ:dmhdomby&[hﬁﬂmmﬁ-hﬁnuﬂindsmd
mwmmhuwmmﬂmxmmm
subject 1o the peaaltics of perjury (33 L3.C. § 1621), naking fafsc statenents
o declarations i grand jury or court proccedings (18 LL.S.C. § 1623),
contempt {18 US.C. §% A01-407) end obstroction of justios {18 US.C. §
1501), in coancction witl the xnticompetitive Mctivity being repocted.

The conpratments in this perageaph are binding onlty upen the Antitrust Divizion, alihough, upas e
request of Microa, the Antwmst Divisios will bring this Agreemend tor the attention of othey

- prostouting offices or administrative agentics. 12 the ¢vemt & curvent or former disector, officer or

¢ of Micron fails to comply fully with histher abligntions hereondes, his Agreement as it
mmmmmlﬂuuhmmwwmy.hm&yum-mmﬁmmm
such individual under this Agreemont may be revokod by the Astitcost Division.  Should any

3-
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hmy,mhwmmmm&mﬂmmmm&uﬂﬂu
proserute stich person crivainally, and vy stutements or other information provided by such persen
1o the Angiwust Division pursiant 10 this Agrecinent mey be uscd agaimst hinvher s nuch prosecution.
5. Emire Agrecostnt: This letter constitutes it eatire agreerment between (be Anltrust
Division and Micron, and sapersedes all prior indersrandinge, if any, whether oral o written, relating
10 the subject omtter heren
&. Antbority And Capacity: The Antitrast-Divisson sod Mitron epresent and seurant each

(o the piher that the pnatonies 1o this Apreewem oo beball of each party hecetn have ol the arthocaity
and capacity recessary to execue this Agreement and to bind ithe respective parties hereto.

The signatories bedow acknowledys scerptance of the foregoing terms and conditions.

Sincerely yours,
| o
, A~ 2
Date- {a,ﬂ%f#ﬂi ’ mes M. Geitfin _
Deputy Assistant Attomey General

- < Anditrust Division

e f*f-'-‘;/-;l:f /Snl

e (/0102

Comsct for Micoyg Techmology, Inc.

@w.'? ng@ oue:  Oclole, 198, 2ev2

Cary R Spiatliog
Counsel for Micron Techmolopy, Inc.

DOLDRAM-0021747

1532




Corporate Leniency Policy

August 10, 1993

BOJ-DRAM-0021743
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CORPORATF LENTERCR POLICY

The Division haz a8 policy of according lenipncy tO
corporations reporting tﬁnir illegal aantitrust activity at an
edxly stage, if they meet cioitain :nnditiuns._ *Laniency”™ maans
not charging such a firm ecriminally for ths activity being
reportad. {Thﬁ policy alsa iz knowm asgs tha curﬁnrata aunestf-

orf corporate imemnity policy.}

A i B I a
Leniency will be granted to a corporation reporting illegal
activity before an inveatigation has begun, if the following
gix conditiong are mat:
1. At tha time the corporatioce comes forward to report tha -
illuqalh activity, the pDivision has not received information
about tha illegal activity baing raported froa any other
SOULGe?

2. The cnrpgratinn. upon ikz dizcovery of the illegal
activity being reported, took prompt and effective action
to termipate its part in the activiky:

3. The covporation reports tﬁa wrongdoing with candor and
completeness and provides £full, coatinuing anA complate ‘
cooparaticon to the Division thrnuhhnut the invescigation;
4. The confession nt wrongdoing is truly 3 corporate act,
a5 opposed ko 1svlated confassions of individual exccubives

or officials;

DOJ-DRAM-002 1744
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3. HWhere posxible. tha corporation wakes restitution to
tnjuzred partiss; and

5. The corporation did not coexce another party to
participate. in the illegal activity asnd clearly was not the

laadar in, or origipator of, the activity.

Altecnative Reguirewents for lepiency

If a corporation comes forward to report illegal antitrust

activity aﬁﬂ does not meet all six of tha conditions set out in

Part A, above, tThe cogporatlon., whather it come=z foarward befora

. or after an investigation has begun. will be granted leniency

if the following seven conditions are met:

1. The corporation iz the first ocpe¢ Yo cepe forwsrd and
qualify for leniency with regpect to the illegal activity
baing reported;

2. The Division, at the time tha corporation comes in,
dogs not yot have evidences against the company that is
likely to result in a2 sustainsble comviction: ~
3. The corperaktion, upon ity discoverry aof the iliegal
activity being reported, took prompt and effective actlon
to texrminate ite part in the activity:

4. The Corporation reparts the wrongdoing with casdor and
completeness and provides full, continuing and complete -
cooparation that advances the pDivision in its investigation;
3. The confession of wrongdoing is tzuly a corporate act,

as aoppased to isclatad confessions of individual erecutives

or ofEicials;

DOJ-DRAM-0021745
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6. Where poseibla, the corporation makes restitution to

injured parties:.anﬂ

7. Tbha Division determines that granting leniency would

not be unfair to okthers, considering the nature of tha

1llegal activity, tha confeaging ﬁurpn:atinn's rale in it,
and when the corporation comez Forward.

In applying condition 7, tha primary. consideratioss will be
how sarly the corporation comes forward and whatber the
corporation coarced another paxty te paxticipate in the illega)
activity or Cclearly was the leadar in, or originator of. thg
activity. The burden of satisfying condition 7 will bo low if
the corporation comas farward befors the Diviszion has Deqiin an
investigation into the illagal activity. That burden will
increaso the closer the Division comas to having aevidencs that

is likely to result in a sustainsble conviction.

I1f a corporativn qualifies foxr lsmiehcy under Part A,

sbove, all directors, officers, and employees of the
carporaticon who admit thair invelvemenr ipn tha illegal
antitrust activity as part of the CATpOCALE comfessian will
recaive leniency, in the form of not being charged criminaliy
for the illegal activity, {f they admit their wrongdoing with

candar and completeness and continue to assist the Division

throuchout the investigation.

DOY-DRAM-0021746
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1f a corporakion does nﬁt gualify for leniancy ﬂn&ﬂt Patt
A, abova, the directols. officers, and employses Who cume
foyward with the corpozation will ba considersd for Imennitr
from criminal prosecution om the sana bagsiz as i€ they had

approached the Division individuakly.

D. Leniepcy Prucedpifl

1f the staff that receives the request fox leniency
peliaves the corporation gqualifies fox and should be accorded
laniency, it shouwld forward.a favorable recowumendaktlion to tha
oFfica of Oparations, satting forth the reasonxs why léniencr
should be granted. staff shonld not dslay making such a
recommendation until a fact mamo recomsending prosecution of
others is prepared. The pirpctor of Operations will review tha

b

reguest and forward LE to the Aszistant Attorney Ganaral for

fipal decision. 1f the staff recommends agalnst lenliency,
corporate copnsal may wish to seek zn appoiptment with the
pirector of Operationy to make thair views known. cﬁunsal are
not entitled ro ﬁﬂch a meeting as a matter of right, bat the

cpportunity will gencrally be afforded.

Issued Augqust 10, 1992

DONFDRAM-0021 747
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Micron Technology, Inc.,

Page | of 1

MIWIM;MIhﬁ]Iﬂ;IS
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M|M|lﬂlﬁlﬂ| I_-AII-MIMI CREE rapr Toowpars -
Hemiy > News
Micron Technology, Inc., Responds to Recent Article | Corparete Meveq
& Cormact i Chucla? Nuws
Ruluted Line

lnlu,lduh-,ﬂmmhru,minkunfeﬂuwhw.lmtmduﬂ'HHﬂmtﬂEalmm Meds it
mmmmammmms.M. Issue of Bectronics Weekly regansing the pending OMEs: P
LS. mmﬂm-m:mmmmpﬂmh BRAM weiistry_ T

. ... . . ["r. . H’hx.l iﬂ!
Since the wuh,mmmmmuhmmmwmwmhnm :

H:rmfstnqpﬂm&-mﬂh-ﬂmﬁﬂuﬂ'smwmt.uﬂmrﬂn,mmmmm -
uMhHﬁuﬂstﬂmlwyﬂmmelnﬂtmmmm.mamu Conticts
subject 10 prosecution, fines, or dther paraltie. ' ' _ Meska Metatians Cont

thmmm:mmmmmmw.ﬂmmﬁmm“ l - Emm
m-mmmnm-mmmmmﬂmmﬂrﬂmmmm ""

<omplianez, it Hlmn:ﬂuﬂ:sl:nnplﬂﬁm with govemment agencies in invistipations of possibie WA,

WWMMHW&MWp@HmhMWWW

_ ' . w%ﬂmﬁmrwh_ﬂmmﬂﬂgmm
mpAW'S Jong-standivg eommitment to mmmmmwmmﬂm
Comgrehensive complanco Grograms. Micron continues tn cooparats Fully and wctively with the 003 in its
Im Il I‘-. ‘.. . Ll I.. . [} .' N

r

Micron Yechnglogy, Tnc:, I ona of the world's leading providers of advanced semiconductor sohliors. Thepugh its
semiconductor tormponents 2imt memory mudtﬂuhm n Fﬂ:l_nrbdwmm, CORGLTET, Retworking, and

Legel | #:hyacy Potity |{:n-taﬁ £ 2004 Wiz rin Technology, Imc Al
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A.  Overview

During Uie period that I Ung Kim:s charged with panicipating in the conspiracy, on &
about April T, 2061 foi0n of about e 13, 2002 {thit “veleviint periad ™, alkthe thajor DRAM
mansiacluzers wero chgaged in a conspiracy o fix, maititain, raise, and sidbilize the prices of
DRAM soldte ceptain OBMs.' Fhe conipanies that participuted in lhe conmpiracy include:
Samsiung Electropics, fiic. {*Samoung”) and its U, subsidiacy Senrsung Somicondisiti Iic.

- nfertherinee oF ihic codspiracy, employses, afficars, and directors of Uicse companics
bad hendreds of peicing discussions with esch otbiof Telating to theif zespective companics’ -
pricingintentions to méjor OEM custaniers. The piicing discissions ampig e competiton:
revolved around the onge- O (wick-d:atonth price nogotiations with the major OEMs. These .
discussions led 1o-both implied and express sgrosments 1o (i, stabilize; and ragintain the price of
DRAM. The conspiracy alsoinvobred-group boycotis of OEM DRAM aucticas, inclsding sn

auction speastred by Compaq.

The conSpiracy had three guals: (1) to coordinaie pricing amang e competilion ta ensurc

0o supphier was 5o-oid of line: that it would lose ynarket share by being foo high or “leave money
on'the tabile™ by bicing 100 low:(2)10 stabilize priccs'and prevent them Fom fellifig 0o low in
downward meskets; and (3) to raise prices when: the opportunity arese. To accomplish these
gocls, in an upward-market; when supplics were tight or'demand was SHONE; compeiiior (atked
- and agreed on whién and by how miuch the price shouid g up, sometimds dissussing thelr mitial
- price for their negotiations as well as.(eeir intended final price innegotiations with the.custamer.

In declining markcts, whic demand was Jow or (bere was dn aversupply in the markel:
competitors discussed ways (o stadilize tbe pricc (0 prevent it from falling Sower sind sgreed-io
raintain certain floor prices. ‘b fla markets, the eompetiors discussed the niced to keep prices
stable and agreed Lo maintain prices in the fote of customer pressuré to redives prices; -~ -

The participarits” priknary modt dF cotmamunication was one-on-one telephone calls, The -
- ¥lephons was used partly 1o-hide the conspiratorial sctivity and partly by necéssity. given the
frequisacy of price negotiahioms. The:number of phont calls varied among the conspiraiors; based
“ontheir posilions andALEr ivolveisent in the conspiracy, Semelower-dovel smesimen bad
- hundreds-of phone.cally with their competitars. High-level execurives had fewer dirsct contacis
with competitors, bot instepd direcied subordinates 1o handle the butk 6f the communicatioris

A The GEMs affecied by this conspitacy are Del} Toc: {“Deil™), Compaq Computer
Corporation {*Compaq”), Hewlett-Packard Company (“Hewlett-Packard™), Applé Computer, Inc.
(“Apgde”™), Intemationat Busioess: Machines Carporetion {“fBM™), and Guloway, Inc. |
{"Gateway™, | R "

;
| E
8
3
g
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with compelitors. Al tines, howeves, some of the higher- Iﬂ:i 'E::I.I:Euh\'l:l ha:i direct mu:n’ang-s or
 conversalions with their coumerparts in which. lhey acknowlcdged or endorsed what thieir
~ subordinetes were dnmg wacmaliy m::hed sgrmnmu mth ﬂae:rmmnspuam

it terms of the day-te-day nnplcmcnhtmn, hl gh-lcv:l :x:cnlw:a a.l -cach: ufih: ﬂRﬁﬂh{ -
pwduc-lm directcd their sales account manegeri-forthe: o OFEMs 1o-cantack apd- Enmdiia[a-: |
pricing with the compelition. These saics mxmagas wotld contact. uumpclﬂmh} ]ﬂ:m as
frequently as once oF twice a week. Throupgh these onvierSitions; the:sakes account Manggers.
exchanged future pncmg inforsvation and epteced itito mp’ll.:ll and explicit pricing :-gl'ﬁu'ﬂtms: |
for the mmng Price nopotiaben vnth r.achuﬂhe h:rgcﬂﬂh!: '

- B. Slmmur]r of Evh:lrmc mgumt l{im

Il Ung K.un was Vice President ufMark-:tmg. M:lmrjr Dmsmtl HLSmnsung Elﬂumn 3
headguarters. Inihet mle, he was responsible:for Creating price. guidélines for. AT DRAMS siles”
workdwide.. He wotked closely with Y.H. Park, \fmi"rtshdcm of Sales, 10 E:tprmgforﬁﬁ |
farger OEM customers. K:mdmlyrcpomd to hig codelendant, "Young BaeRha, Vies. . . .|
Presidont of Sales and Matketing. o ﬁmhmmruunhq coispiracy; Kim had:disgot contact with
* ‘Hynix and Infineon execulives with whom h:m:hﬁd.;g:mnmis mmpmeﬂuummd to-
boycott an auction sponsored by Compaq. | Kim also dirccied subordinates 1o paticipate in; ]hu

conspiracy. Kim directed eales and marl:ctmg sxecilives 1o contact mpmm t:.:umt:': th-:
::-mnpr.tmcm wouk hold or raise prices at different pumts inthe nuusﬂm

1, Mctﬁngs and Cnivm:ﬂnu: with. Cumptlltnr:

Dunng the relevant perred, Kim mmdﬁd mmhng-s and participated mtl:lqihbn: |

conversations with competitars to disouss the pirices: nfDILP.M to be 50}d to cenain OFEMe: Kim

agreed during these meatings and telephone: :unvcrsnunna lo chnrge IJILAM prm:s at- duﬂafn
1:w:ls to be sold (o cortain OEMs.

Hemnth F'tanun was Vice. Pmudmi for Salt.n Ma:kt:tmg and Logistics, fm' Mmmmd
'was resporsiblz for sciting worldwide DRAM prices. - Florian first met TAJ. Kirp. it Scoul, Kerea
on Jime 28, 2001 .47 a *heanch mnrhng mutmg hﬂwm Infineon and Samsung saley’ md o
mm-kcnng nmwu Thmughnutth: nmt._p:mod uf lhe nnmplmy hlgh—i:w:i :xmmm lt th‘:

Smg,md Inﬁnmn exchanged their views o1 ﬂmnurket, m:h.:dmg sl.qip!y, dmd-, nt:w

product developrents, and pricing trends. ﬁ.ﬂtr thiz m;r.nng. Kim mdlﬂunm :x:lrlangui 'L'_ "_' L
.numbmmdmntinuud 10 cohodt’ cach-uihm' 5

Kim aliendsg: meetings and pﬂrl.'ll:lpitt.d i Ielephnm:: conversafions with’ Hmnmh Ftonan
- whicge they reached an agreement 1o fix the price of DRAM. “On'Novemnber 8, 200¥, :tamemng
in Mumich, Gesmany, Kim told Floran that. Samsuugwasgumg to.increase ﬁwpn&enfﬂm

in the near future. - Kim wmﬁr:nllr mentioned 3 target price for the standard DRAM rmodule’

price. 23 beingan uppropriate price target. ‘Florian agreed that sounded like aguod t:rgd!nm .
"Wwpuph this conversation, Kim end Florian reached an agrecment o 1atsc the price Gf'ﬂw
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]'.n ﬁuth:nmcufﬂr:mnapmy,] U. Kim, Y.H. Park, m&
-aﬂMamﬁmgaam&anmﬂmeumhﬁﬂﬂﬂlmthﬂS Kim and unynu,
at #hichH]-munﬁ Smmuﬁgayeﬂmtwﬂwﬁcwmmmm component
PriCES. Thﬁ:mnponcm prices were;-in fact, 8 proxy-for sl DRAM components and modules in
_ th:nm‘katplac.: fU.»l{}mp'iaycﬁanaclmmhmﬂmmﬂclmgandwam:mwhnsuggeﬂed

the floor price. - ARer thiz reeting, lower-Jevel Sumsung sales mﬁmulem; executives were:

:toldihatﬂammghldwuclﬂ Ay Ileth Hynix. unprmmg a.nd th l:]tctl to. nmrular
_thcmarh:l to: :ruuﬂ: th:t H'jln!x wuﬁhidmgb}* the nm:m. )

| 2;' Tht blm'ﬂnh:r :HI.I{IBI Compag A.m:um

| i anunhﬂ- Eﬂﬂl Htlmieh‘r‘hrmncnlladmm md askndh;m Jﬂmg Was gatng to .

pa'mmpztcmlh:ﬂﬁmpiq auetion.on November 29, 2001  Af-hat time; Campaqwas

 introdiicing an on-tine-auctiofy ey o now purchesing method: for buying DRAM.. Many ofthe
suppliers;dfisliked:the suctions, whichhad akready ben adopted by 5o Mﬁl‘onjrutemﬁ becabse

- -thny&tuvcpnmﬂuwm thmmmrdmlfﬂwﬂm ‘noAny vs participuted in -
.ﬂmmmmﬂwﬂdlmmlbﬂiummmun_ cceniber.t, 2001, Therefors,

~ Fofisnwantedto get Kitn's-assurance that Samsung wonld el pacticipate in the auction. - Kim

--mmFlnhmthHSansungwuﬁnHManHﬂMngmdmhwﬂmm The.

DRAM suppliers:involved i thc corispincy Bgread 10 mtpmlmpiﬁ:m the mmnn :nd thersofter
“successfully: mmimm onDobemiber 1, 2001t the nmjor BEMs. -

3 Dirﬁ:tlng Sobosdinate Emphyus tn FI: Pﬂm

munng e rnlnvampmud, Kim authorizzd, nrdr.rad, mdmnmt&ﬁm the. participation of .
several subordinale etiiployees i the:prica-fixing conspiracy inchidiag the Killowing: Sun Wao
- “Su:mf' Lee, Senior Munager for DRAM Sales for Samstng: Young:Wao Lee, Sentor Sales -

Manaper Tor Smug Bumm:; "fmngho](ang Amiatc,ﬁlm, l}RﬁM Markm A R
Fhomas Quinn; Vice Presidént of - oty

IR l.I.

M mn pﬂr;ods dnnng, I']J: r:l:wﬂ Pﬂ'lbdi Kn:n aﬂmd mtdlnah uﬂplﬂjﬂﬁ to
mntammmpmlm in-order 1o raize or majitain the price. ﬁl‘ERﬁ.M;qﬂ _tumiam OEMs. In
tmﬂwmﬂmﬂn tmpluymcﬁﬂ.mfact, :muclihmcﬁunmpa,ﬂxﬂﬁmmpwuﬂn and
reach agreomends on the- price Jevels their respective companies wu]dndmc {o centain, OEMe,

Fuvthermore, durm,g the relevant period, these subordinale’ cinployces b repilar pricing .
o discussions with tnmpuuu:s and itached: agreemcnis o the prices sl which they would el

I)RAM lo cerain OEMs:. Klm was Iwan: ) Ih:sc nu-mmuml::ltlnn; and th::.g::;mml:s reached
.--mth Smmmg smmm
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Pursuant to Califomta Code of Civil Procedure Section 437¢(b}(3) and California
Rules of Court 3. 13508(h), Plaintiff Rambus Inc. (“Ramnbus”™) hereby subnuts this Response to
Defendants® Separate Statement of Undisputed Material Facts in Support of Defendants’ Motion
for Summary Adjudication on Plaintiff’s Claims Based on Foreign Commerce for Lack of Subject

Matter Jurisdiction,

ISSUE 1: RAMBUS’S CLAIMS AGAINST DEFENDANTS BASED ON FOREIGN TRADE
AND COMMERCE ARE NOT WITHIN THE SUBJECT MATTER JURISDICTION OF THIS
COURT.

—_ Y — 4 o —— e ——

Defendants’ Material Facts and Rambus’s Response
Supporting Evidence and Supporting Evidence

-

i. | Rambus claims that it was denied | Undisputed,
billions of dollars in lost rovalty
revenue.

Complaint % 12, 102, 104, 109;

Declaration of Belinda Vega
(“Vega Decl.”), Ex. 3 (Report of
Avram S. Tucker dated November
7, 2008) at 12,

" .

7003824 1 1.
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Defendants’ Material Facts and ‘ Rambus's Response

Supporting Evidence and Supporting Evidence
2. 1 Rambus assumes that but for the [ Disputed. Plaintiffs are characterizing the expert
alleged conduct of Defendants, report of Rambus damages expert Avram S. Tucker,
every single DDR or DDR2 and the characterization 1s incomplete and

SDRAM memory chip or module | inaccurate.
from 2001 to the first quarter of
2010 would n fact have been an Mr. Tucker provides a damages analysis that is
RIDRAM memory chip or module. | based on a calculation of Rambus’s lost profits
resulting from Defendants’ anticompetitive conduct.

| Vega Decl., Ex. 3 (Report of The damages analysis calculales lost profits by
Avram 5. Tucker dated November | developing lost royalties estimates for RDRAM
7, 2008) at 10-14. memory and controller products under various

scenartos, and subtracting Rambus’s avolded costs
and certain other offsets from those estimates. See

Report of Avram S. Tucker, attached as Ex. 3 to
Defendants’ Vega Declaration (“Tucker Report™), al
9-12. Mr. Tucker’s lost royalties eslimates are based |
In part upon industry data reporting actuai and :
projected sales of DRAM memory chips using DDR |
or DDR2 technology. fd at 13-14. The damages
analysis assumes that either some or all of those
sales would have instead been sales of memory
chips using RDRAM technology were il not for
Defendants’ anticompetitive conduct. f4 at 9-12,
38-39. Itts undisputed that “Scenario 17 in |
Mr. Tucker’s report employs DDR and DDR2 sales
revenues as the proxy or “vardstick” for what
. RDRAM sales revenues would have been in the but
lor world, However, Mr. Tucker also offers an
alternative Scenarioc 2, in which it 18 assumed that,
| " for the mobile phone market scgment, sales of
DDR1 or DDR2 chips would not have been replaced
J by sales of RDRAM. Jid at 11-12. Mr, Tucker
| further observes that his damagcs model is scalable
J and can be adjusted to remove other markeat

segments in the event that it 1s found that a particular
- market segment would not havc been captured in
whole or in part by Rambus’s RDRAM technology.
id atll.

—_— [

0038241 N
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Defendants’ Material Facts and
Supporting Evidence

Rambus’s Response
and Supporting Evidence

3. | Rambus assumes that it would
enter into favorable royalty
agrecments with every
manufacturer of RDRAM

controllers,

Vega Decl., Ex. 3 (Report of
| Avram 8. Tucker dated November
7, 2008) at 20-22,

Disputed. Plaintiffs are characierizing the expert
report of Rambus damages expert Avram S. Tucker,
and the characterization is inaccurate and unclear.

Defendants’ reference to “favorable™ is subjective
and unclear, and Mr. Tucker does not use any such

I characlerization 1n his report.

Moreaver, Defendants’ contention that Mr. Tucker’s
report assumes Rambus would enter into “favorable”
royalty agreements with every manufacturer of
RDREAM controllers is inaccurate. Rather,

Mr. Tucker devcloped lost RDRAM controller
royalty estimates by developing ratios of RDRAM
controller royalties as comparcd to RDRAM
memory royalties by market segment and by year.
See Report of Avram 8. Tucker, attached as Ex. 3 (o
Detendants’ Vega Declaration (“Tucker Report™), at
20. Mr. Tucker’s controller royalty rates were based

-on an analysis of more than 20 actual Rambus

license agreements. Mr. Tucker utilized a
conservative controller royalty rate of 3% despite
many icense agreements containing controlier
royalty rates in excess of 3%. Mr. Tucker then
proceeded to apply those ratios under two different
scenarios, the first of which assumed that for the
relevant time period all sales of DDR and DDR2

' memaory chips would have mstead been sales of

RDRAM memory chips, and the second of which
assumed that, as an cxample, the markel segment for
mobile phones would not have been captured by
RDRAM., See id at27-28. Under the second
scenario, any royalties on controllers used in mobile
phones wouid be excluded from Rambus’s recovery.
Mr. Tucker {urther observes that his damages model
15 scalable and can be adjusted to remove other
market sepments in the event that it is found that a
particular market segment would not have been
caplured in whole or in part by Rambus’s RDERAM
technology. Id at 11,

7003824
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! Defendants’ Material Facts and | Rambus’s Response
, Supporting Evidence and Supporting Evidence
4. | Rambus is claiming lost rovalties | Partiallv disputed. Plaintiffs are characterizing the
3 from sales of DDR and DDR2 expert report of Rambus damages expert Avram S.
SDRAM outside of the United . Tucker and certain Rambus responses to
4 States. interrogatories, and the characterization of those
materials i1s not entirely accurate and 15 incomplete.
3 Vega Decl. Ex. 1 (Rambus Resp. -
to Defendants’ [First Set of Special | Mr. Tucker provides a damages analysis that 1s
6 Interrogatories, No, 26) at 35; based on a calculation of Rambus’s lost profits
resulting from Defendants’ anticompetitive conduct,
7 Vega Decl. Ex. 3 (Report of The damages analysis calculates lost profits by
Avram 8. Tucker dated November | developing lost royalties estimates for RDRAM
8 7, 2008) at 6; memory and controller products under various
i scenarlios, and subtracting Rambus’s avoided costs
9 i Vega Decl., Ex. 2 (Rambus Resp. { and certain other offsets from those estimates. See
. to Hynix First Set of Special Report of Avram 8. Tucker, attached as Ex. 3 1o
10 Intcrrogatories, No. 8) at 7. Defendants® Vega Declaration (“Tucker Report™), at | |
| 9-12. Mr. Tucker’s lost royalties estimates are based
11 in part upon industry data reporting actual and
projected sales revenue of DRAM memory chips
12 using DDR or DDR2 technology, which was used as
a proxy or “vardstick™ for RDRAM sales revenue in
13 the = but for” world. [d at 13-14. It 15 undisputed
that these data include sales of DRAM chips without
14 regard to the Joeation of the transaction berween the
] DRAM manufacturer and its customer, meaning that
13 some of the sales data would be for transactions
between the DRAM manufacturcr and its customer
16 that take place within the United States and some
I would be for transactions hetween the DRAM
17 manufacturer and its customer where one or both of
thosc entitics is located outside the United States.
18 . Mr. Tucker’s damages analysis assumes that either
) some ot all of those sales would have instead been
19 sales of memory chips using RDRAM technology
N | were it not for Defendants’ anticompetitive conduct.
20 Id a1 9-12, 38-39. All of Rambus’s royalties for
RDRAM arc paid to Rambus 1o the United States in
2l U.S. dollars, regardless of the location of the
underlying sale of the DRAM memory chip between
22 . the DRAM manutacturer and its customer. See
| | Declaration of William G. Delev (“DeLey Decl.),
23 | 99 3-4 (attached as Exhibit 275 to the Declaration of
' Keith Hamilton).
24 : . 1 .
25
26
27
28
70038241 _4-
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Defendants’ Material Facts and
Supporting Evidence

Rﬂmbﬁs’s Response
and Supporting Evidence

> |

Rambus alleges that Defendants
conspired to increase the price of
RDRAM artificially.

Complamnt 49 3, 101;

Vega Decl, Ex. 1 {Rambus Resp.

to Defendants’ First Set of Special

Interrogatories, No, 3} at 15 n.2
&17:15-16.

Undisputed.

—_—

Rambus alleges that Defendants
conspired to restrict the production
of RDRAM and “boycott”
RDRAM,

| Complaint Y 3, 101;

' Vega Decl., Ex. 1 (Rambus Resp.
to Defendants’ First Set of Special

Interrogatorics, No. 3)yat 15 n.2 &
17:15-16.

Undisputed.

Delendants and other DRAM
manufacturers sold DDR SDRAM
and DDR2 SDRAM domestically
and outside of the United States.

Vega Decl., EX. | (Rambus Resp.
to Defendants’ First Sct of Special
Interrogatorics, No. 26) at 55;

Vega Decl., Ex. 3 (Report of
Avram S. Tucker dated November
7. 2008} at 6;

Vega Decl., Ex. 2 (Rambus Resp.
to [Iymix’s First Set of Special
Interrogatories, No. 8) at 7,

—_—e—_—_—_—_—— .. - —

| .Undispu_tied.

Rambus is secking damages for
net lost royalties in the amount of
$4.3 billion.

Vega Decl., Ex. 3 (Report of
Avram 8. Tucker dated November
7,2008) at 12, 38.

Partially disputed. Plaintiffs are characterizing the
expert report of Rambus damages expert Avram §.
Tucker, and the characterization is not entirely
accurate and 1s incomplete. The damages amount as
set forth at pages 12 and 38 of the damages report of
Avram 8, Tucker identifics the damages amount
under one of the two Scenarios as $4.382 million.
See Report of Avram S. Tucker, attached as Ex. 3 to
Defendants’ Vega Dcclaration (“Tucker Report™), at
12, 38.

1003824 1
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Defendants’ Material Facts and
Supporting Evidence

and Supporting Evidence

RﬂmLus’s Response

Rambus is not 3 manufacturer of
RDRAM,

Complamt 4§ 8, 20, 43, 46;
Vega Decl. Ex. 2 (Rambus Resp.

' ta Hynix’s First Sct of Special
. Interrogatories, No. 15} at 22;

Vega Decl, Ex. 1 (Rambus Resp.
to Delendants’ First Set of Special
Interrogatories, INo. 3) at 17:20.

Undisputed._

10.

- Rambus licensed iis RDE.AM ﬁ}

manufacturers of DRAM,
including NEC, Samsung, Hynix,
infinecn and Micron.

Complaint 7 8, 20, 45, 40;

Vega Decl. Ex. 2 (Rambus Resp.
to Hynix’s First Set of Special
Interrogatartes, No, 15) at 22,

Vega Decl. Ex. 1 (Rambus Resp.
to Detendants’ First Set of Special
Interrogatories, No. 3} at 17:20.

. Rambus does not dispute that it signed licenses for
its RDRAM technology with these five companies
and/or their predccessors.

11

In 1996, Intel announced that it
would incorporale RDRAM in its
next generation of processors.

Complaint §9 7, 47, 104;

Vega Decl., Ex. 2 (Rambus Resp.

- to Hynix"s First Set of Speeial

Interrogatories, No. 15) at 22

Vega Decl., Ex. 1 (Rambus Re¢sp.
to Defendants” First Set of Special
Interrogatories, No. 3) at 18:12-16.

Undasputed.

12.

— -

November 7, 2008) at 23.

REambus licensed Intel to
manulacture and sell RDRAM
controliers.

| dee, e.g., Vega Decl. Ex. 3 (Report

of Avram S. Tucker dated

Undisputed.

7003824 1
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Defendants’ Material Facts and
Supporiing Evidence

Rambus’s Response
and Supporting Evidence

13,

Rambus claims that the

Delendants conspired to lower the
price of DDR SDRAM.

Vega Decl. Ex. 1 (Rambus Resp.,
to Defendants’ First Set of Special
Interrogatories, No. 3} at 32 n.9.

14,

Rambus claims that Iontel’s
decision to incorporate RDRAM
should have resulted in major
clectronics manufacturers
iollowing Intel’s Iead and
adopting RDRAM for use in
personal computers, scrvers,
consumer electronics, graphics
and communications equipment.

" Vega Decl. Ex. 1 (Rambus Resp.
. o Defendants’ First Set of Special
Interrogatories, No. 3) at 18:21-25.

Partially disputed. Plaintiffs arc characterizing a
Rambus interrogatory response and the
characterization is not entirely accurate and 1s
incomplete. As the interrogatory response makes
clear, Defendants conspired to [ower the price of
DDE SDRAM at certain points in time, and at other
points in time conspired to raise the price of DDR
SDRAM. See Rambus’s Response to Defendants’

. First Set of Special Interrogatoties, Resp. No. 3, at

30-36 (attached as Ex. 1 to Defendants’ Vega Decl)).

Partially disputed. Plaintiffs are characterizing five
lines from a Rambus interrogatory responsc, and the
characterization 1s not entirely accurate. Rambus
does not dispute that the cited portion of the
interrogatory response reads as follows:

“Iniel’s announcement caused industry analysts,
DRAM manufacturers and computer makers to
predict that RDRAM would capture the majornity of
DRAM sales. In addition, Intel and others projected
that atter the RDRAM bhecame widely used in
personal computers, economies of sale would lead to
its widespread use 1n other applications such as
consumer electronics, graphics, communications
equipment, and larger scale servers.” See Rambus’s
Kesponse to Defendants’ First Sei of Special
Interrogatories, Resp. No. 3, at 18:21-18:25
(attached as Ex. 1 to Defendants’ Vega Decl,).

15.

Rambus claims that, but for the
alleged conduct of the defendants,
RDRAM would have become the
predominant, if not the sole,
memory technology on the market.

Vega Decl. Ex. 2 (Rambus Resp.
to Hynix’s First Set of Special
Inlerrogatories, No. 1) at 3:6-11;

Vepa Decl. Ex. 3 (Report of
Avram 5. Tucker dated November
7. 2008) at 7.

Partially Disputed. Plaintiffs are characterizing the
expert report of Rambus damages expert Avram S.
Tucker and a4 Rambus interrogatory response, and
the charactenzation i1s incomplete and inaccurate,

Rambus does not assert that unlike DDR and DDR2,
RDRAM would have accounted for 100% of

. memory sales, Rambus is using DDR and DDR2

sales revenues as a proxy or “yardstick” for
RDRAM sales revenues in the “but for” world.

70038241
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Defendants’ Matenal Facts and Rambus’s Response
Supporting Evidence and Supporting Evidence
16. | Rambus claims that but for the Partially Disputed. P’lainti{ls are characterizing the
" Defendants’ alleged conduct, expert report of Rambus damages expert Avram S.
almost every single computet, Tucker, and the characterization is incomplete and
sgrver, workstation, gaming inaccurate.
system, television, set top box, '!
DVD player, DVR system, mobile | Mr. Tucker provides a damages analysis that 1s
phone, industrial electronic and based on a calculation of Rambus’s last profits
other ¢lectronic product resulling from Defendants’ anlicompetiiive conduct.
manufacturer would have used . The damages analysis calculates lost profits by
RDRAM instead of DDR or developing lost royaltics estimates for RDRAM
DIR2 SDREAM. memory and controller products under various
scenarios, and subtracting Rambus’s avoided costs
Vega Decl. Ex. 3 (Report of and certain other olfsets from those cstimates. See
Avram S. Tuckcr dated November | Report of Avram S. Tucker, attached as Ex. 3 to
7, 2008) ai 6-7 & 18-19. Defendants’ Vega Declaration (“Tucker Report™), at
$-12. Mr. Tucker’s lost rovalties cstimatcs are based
1n part upon industry data reporting actual and
projecied sales of DRAM memeory chips using DDR
or DDR2 technology. Id at 13-14, The damages
analysis assumcs that either some or all of those
sales would have instead been sales of memory
chips using RDRAM technology were 1t not for
Defendants’ anticompetitive conduct. fof at 9-12,
38-39, Tt 1s undisputed that “Scenario 1" in
Mr. Tucker’s report employs DDR and DDR2 sales
revenues as the proxy or “yardslick™ for what
RDRAM sales revenues would have been in the but
for world. However, Mr. Tucker alsa offers an
alternative Scenario 2, in which it is assumed that,
for the mobile phone market segment, sales of
DDR1 or DDRZ chips would not have been replaced
by sales of RDRAM. Jd at 11-12. Mr. Tucker
further observes that his damages model 15 scalable
and can be adjusted to remove other market
segments n the event that it Is found that a particular
market segment would not have been captured in
whole or in part by Rambus’s RDRAM technology.
id at 11
I7. | Rambus claims that it is entitled to | Undisputed.
royallies on RDRAM controllers.
Vega Decl. Ex. 3 (Report of
Avram §. Tucker dated November
7,2008) at 19-21. |
T003824.] _&-
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Defendants’ Material Facts and Rambus’s Response
Supporting Evidence and Supporting Evidence
18. | Rambus claims that it would have | Partially disputed. Plaintiffs are characterizing the
| entered into royalty agreements for | expert report of Rambus damages expert Avram 5.
the manufacture of RDRAM Tucker, and the characterization is unclear and
controllers at higher rates than the | potentially inaccurate.
license agreements 1t entercd info
with DRAM manufacturers. Defendants’ reference to “‘license agreements it
entered into with DRAM manufacturers” is unclear.
Vega Dcel. Ex. 3 (Report of To the cxtent Defendants are referring to licenscs
Avram 5. Tucker dated November : that Rambus entered into with DRAM
7, 2008) at 19-21, ' manufacturers covering the use of Rambus’s
mventions in memory devices, Rambus docs not
dispute that the royalty rate that Mr. Tucker assumes
for purposes of calculating lost cantroller royalties
(3%) is highcr than the “average royalty rates by
manufacturer by year” set forth in Table 4 ol Mr.
Tucker’s damages report. See Report of Avram S.
Tucker, attached as Ex. 3 to Defendants’ Vega
Declaration (“Tucker Report™), at 15, 22 in. 9.
i9. i From 2001 through the present, Disputed. The data that Defendants cite -- two
more than 76% of all DRAM sales | unexplained tablcs from two industry reports and a
occurred outside of the United chart [rom the report of une of Defendants’ experts
States. that 15 not substantively discussed or explained in
the expert’s rcport -- do nat break down DRAM
Vega Decl, Ex. 4 (Gartner sales based on whether the sale took place inside the |
Dataquest Market Statistics, {Inited States or outside the United States. The chart |
Forecast: DRAM Market tfrom the expert report {(see Ex. 6 to Delendants’ i
Statistics, Worldwide, 2000-2010 | Vega Declaration), refers to “Americas DRAM '
(4006 Update}, 2006} - Table 8.1 Revenue” and cross-references the two tndustry
at p. 23 (Worldwide Regional reports that Defendants identify here, both of which
DRAM Revenue History and appear to contain a breakdown of certain historical
Forecast, 2000-2010 (Millions of | and forecasted DRAM revenues by region broken
Dollars)); down into the following geographic regions:
“Americas, Japan, EMEA, and Asia/Pacific” (see
Vega Decl., Ex. 5 (Gartner Defendants’ Vega. Declaration, Ex. 4 at Table 8.1 &
Dataquest Market Statistics, FEx. 5 at Table 9.1). None of these data appear to be
Forecast: DRAM Market broken down based on the location of the seller and
Statistics, Worldwide, 2003-2012 | the buyer of the DRAM chips, nor do anv of these
(3Q08 Update), Aug. 29, 2008) - data include any data specific to the United States
Table 9.1 at p. 38 (Worldwide alone. The dala contained in the chart from the
Regional DRAM Revenuc History | expert report is the only one that includes any
and Forecast, 2003-2012 (Millions | percentages and the percentages identified therein
of Dollars)); contain annual figures {or “Americas DRAM
revenue” that fluctuate substantially from one year
See also Vegd Decl. Ex. 6 (Tab 26 | to the next and are in some instances greater than
to Expert Report of John C. and other instances less than 24%. For these
Jarosz). reasons, the evidence Defendants cite is not
competent evidence upon which to establish the
percentage of DRAM sales that occurred entirely
within or entirely outside the United States.
7003824.1 -0-
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Pursuant to C.C.P. § 437c(b)(3), Rambus sets forth the following additional facts

that are maiterial to this motion:

I. Rambus Receives All Of Its Royalty Payments For RDRAM In U.S. Dollars In The
United States

1. Rambus Inc. ("Rambus™) is mcorporated in Delaware and headquartcred in Los

Altos, Califorma. Declaration of Withlam G. DeLey (“Deley Decl.™), 9 2 (attached as Exhibit i

275 1o Hamilton Decl.).

2. Rambus’s royalties for RDRAM are paid to Rambus in U.S. dollars and are

received by Rambus in the United States, regardless of the location of the underlying sale of the
DRAM memory chip between the DRAM manufacturer and its customer. DeLey Decl,, 99 3-4.
This is both the current practice and has been the practice over time. Jd. Although licensees on
occasion have paid royalty payments by check scnt to Rambus in the United States, the standard
practice has been from licensees to make wire transfers directly into Rambus’s United States bank
account, which is located i California and has been located in California since at least 1999, /4.

14 & Exs. A-D attached thereto

II. Intel’s Anpouncement of RDRAM as the Next Mainstream Memory Standard

3. The DRAM mdustry tends to adopi a single “mainstream” memory standard at
any point 1 time, /.e. a standard that makes up the majority of memory sales. Exh. 89 (12/19/08
Elzinga Supp. Report at 5-6). See also Exh. 159 (1/23/09 Elzinga Decl. at 5).

4. Tipping toward one standard is driven in part by the steep decline in costs of
manufacturing a particular technology as the manufacturer expands output and gains experience
in that technology. Exh. 8% (12/19/08 Elzinga Supp. Report at 5-6). See alse Exh. 159 (1/23/09
Elzinga Decl. at 5).

5. Intel, as the dominant seller of chipsets and computer processing units (CPUs),
plays a critical role in the choice of the next mainstream memory standard. Exh. 89 (12/19/08
Elzinga Supp. Report at 6).

5. Because of the prevaience of Intel CPUs, OEM manufacturers demand memory

chips that are compatible with Intel CPUs. Consequently, memory manufacturers, seeking to

7003824 | -10-
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make sales to these OEM manufacturers have a compelling incentive to build chips based on the
memory technology that Intel chooses. Basileo Decl., Exh. 29 (11/6/08 IZlzinga Report at 16).
7. In 1996, Intel announced that its “next gencration” microprocessors would be
engineered to take advantage of Rambus’s revolutionary DRAM technology, Direct RIDRAM,
cxpected to be availabie in the late 199(0°s. Exh, 277 (1/26/09 Declaration ol Craig Hampel
(“Ilampel Decl.”), § 2). See aiso Exh. 8 (Appleton Dep. Exh. 614); Exh. 215 (5/7/08 Appleton

Depo. at 20:3-23:20).'

8. Intel selected Direct RDRAM after a careful and lengthy analysis of the DRAM
interface technologies available to it. Exh. 27 (Williams Depo. Exh. 2939 at 906D0C00002);
Exh. 270 (Williams Depo. at 291:4-294:11).

9, In 2000 and 2001, Intel supplied the processors used in roughly 80% of personal
computers, and an estimated 60% of aff DRAM whether deployed in personal computers or other
devices. Basileo Decl., Exh. 29 (11/6/08 Elzinga Report at 16). See also Exh. 7 (11/20/02
Tabnzi Depo Ex. 29) (noting that “PCs are about 70% of the DRAM market); Exh. 263 (11/20/02 |
Tabrizi PDepo at 133:1-25).

10. Rambus would have earned substantial revenucs flowing from RDRAM’s
adoption as the next de facro memory standard, had that occurred. Exh. 94 (Supplemental Report
of Avram 5. Tucker at 9-12, 15-23).

11. Iniel’s announcement that it had selected Direct RDRAM for its “next
generation” microprocessors caused industry analysts, DRAM manufacturers and computer

makers to predict that RDRAM would capture the majority of DRAM sales. See, e.g., Exh. 91

(Bromley Depo. Exh. 3376 at 4)

; Exh. 217 (8/20/08 Bromley Depo. at 183:3-184:14).
12. Industry analysts projected that aftcr the RDRAM became widely used in

personal computers, econemies of scale would lead to its widespread use in other applications

' In addition to the testimony cited hercin, Rambus has attached testimony relating to the
background and employment of each witness cited in this Separate Statement, and hereby
incorporaites that testimony for the convenience of the Court,

7003824,1 -11-
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such as consumcr elcetronics, graphics, communications equipment and larger scale servers, See

Exh. 12 (RF 016144069 at RFO161440) (3/13/98 CIBC Oppenheimer report predicting “Direct
RDRAM appears most likely to become the mainstream standard.”); [xh, 20 (RIF 0153103-38 at
RF 0153103) (12/2/98 SG Cowen report opining that it was RDRAM’s “destiny” to become “the
mainstream DRAM technology.™): id at RF 0133117 (*listorically, [] one dominant DRAM type

emerges and capturcs the bulk of the market. Thus, if jRambus] becomces the mainstream PC

desktop technology, we would expect, based on historical precedent, that 1t will also eventually
dominate other DRAM markets.™).
13. - In September 1996, Farhad Tabrizi, Hynix’s Woridwide Vice President of

Marketing, predicted:

[f Intel implements Rambus, all other applications will move that
direction to leverage the sirength and volume of the PC market . . .
urge vou to please educate others and get their agrecment ta say

“NQ TO RAMBUS AND NG TO INTEL DOMINATIONI.]”
Exh. I (Tabrizi Depo. Fxh. 24); Exh. 263 (11/20/02 Tabrizi Depo. at 116:11-120:19). See also
Exh. 265 (7/17/08 Tabrizi Depo. at 42:8-44:2).
14, At aJanuary 1997 meeling of the SynchLink Consortium (also atiended by
DRAM manufacturers Hynix, Micron, Samsung, and Infineon, among others), a Hynix
represcntative stated:
[ The Rambus-Intei relationship is] a dooms day scenaro for DRAM business: [f
Intel/Rambus [allowed to] control all [P, DRAM suppliers will be nothing more than
toundnes, with profits going into Rintel’s {Rambus + Intel’s] pockets.
Exh. 6 (FTC Irial Exh. RX-0850 at 2}. Andreas von Zitzewitz, Infineon’s [then

Siemens’] Vice President and General Manager of the Memory Products Division, stated:

“[This] doomsday scenario is not paranoid.” fd. at 3 (emphasis addc.:i).

I11. Defendanis® Agreement to Say No to Rambus and Intel Domination

i5. Following Intel’s announcement, Samsung communicated with its competitors

that it would prefer not to make “Rambus I1,” what it had been calling Direct RDRAM. For

example, in Scptember 1996, _

7003824 1 -12-
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154 (5/7/08 Appleton Depo. at 40:11-44:7).

16. Samsung also shared at a January 1997 DRAM manufacturer meeting that it had
not signed a license for “Rambus II,” favored a non-RDRAM standard, and emphasized business
model concems as “most important,” kExh. 120 (Tabrizi Depo. Exh. 18 at HR905 145071); Exh.
264 (11/10/03 Tabrizt Depo. at 123:12-124:9),

17. Between 1997 and 1999, the Detendants undertook concerted etforts to lay the
groundwork necessary to keep the price of Direct RDRAM high and supply low once Intel’s
RDRAM-enabled chipsets launched in late 1999, knowing that, as Desi Rhoden put it, “Intel

woh’t change course unless Rambus fails.” Exh. 155 (11/20/02 Tabrizi Depo. Exh, 31 at 1).

18. Hynix’s Worldwide Vice President of Marketing has acknowledged under cath

See Bxh, 265

(7/17/08 Tabrizi Depo. at 32:9-34:4). See afso id at 39:6-12 (acknowledging that

} Mr. Tabrizi similarly testified

Id, at

34:13-16. Mr. Tabrizi has called

fd. at 32:3-8. See alse id. at 159:20-160:6 (testimony by Tabrizi

19. A Micron marketing executive named Jeffrey Mailloux informed Hynix Vice
President T'abrizi on February 20, 1998 that he had called a reporter and had told him that

RDRAM was “at least 30%” more cxpensive to manufacture than SDRAM. Mr. Mailloux urged

7003824, 1 -13-
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Mr. Tabrizi to make a similar call (o the reporter, warned Mr. Tabrizi not to forward his email to
anyone, and asked Mr. Tabrizt to “please visit me if I end up in jail. . .. Exh. 11 (Mailloux
Depo. Exh. 415); Exh. 244 (11/17/08 Mailloux Depo at 58:1-59:18).

20 Beginmng at least by 1998, the Defendants had reached agreements to exchange

their future “roadmaps™ showing future product introductions and related information. See, e.g.,

Exh. 156 (Tabrizi Depa. Exh, 735); Exh. 265 (7/17/08 Tabrizi Depo. at 115:17-116:19), '

21, In the fall of {998, the conspirators also discussed a propesal to agree to, and
monitor compliance with, a “common” roadmap that excluded RDRAM. An October 1998 report
by Infineon employee Alexander Benedix discusses a Micron proposal to sign “a common
roadmap lor the big DRAM manufacturers™ that did not include RDRAM, Exh. 92 (FTC Trial
Exh. RX-2192 at INF-FTC 014425}, Exh. 216 {5/12/04 Bencdix Depo at 48:14-49:19, 49:25-
52:13).

22. Hynix Vice President Farhad Tabrizi reported that ynix presented Intel with
inflated projected prices and production volumes for RDRAM and “cncourage[d) every DRAM
manuihuturcr to do the same in order to let [ntel not generate a Rambus oversupply.” Exh. 92
(FTC Tnal Exh. RX-2192 at INF-FTC 014424). See also Exh. 16 (FTC Trial Exh. RX-1295 at
HRS05_122741) (10/18/58 email describing Hynix’s intention to “overstate our Dircet Rambus

production. . . .7); Exh. 246 (1/19/2005 Martinez Depo at 98:13-100:4); Exh. 19 (Byrd Depo.

Exh. 668 at HR905_442286) (Hynix meeting summary

, Exh. 218 (5/29/08 Byrd Depo at 130:2-131:22).
23, In the fall of 1998, Samsung’s high ranking ¢xecutives were regularly holding

secret meetings with its purported competitors. In September 1998, for example,

Exh. 122
(Appleton Depo. Exh. 623 at MUP00OGO2161); Exh, 215 (5/7/08 Appleton Depo. at 89:13-91:3.
95:17-25). See also Exh. 123 (Tabrizi Depo. Exh. 732} (10/21/98 email from Hynix to Samsung,

Micron, Infineon and othcr DRAM manufacturers —

7003824, -14-
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Tabrizi Depo at 107:24-109:4),

21 o v 100, |
_. See BExh. 21 (Appleton Depo. Exh. 624); Exh. 215 (5/7/08 Applcton

Depo. at 96:1-9%8:2).

25 on aprit 14,1900, [ N AR
-. Exh. 157 (Tabrizi Depo. Exh. 737),

26, The Defendants also undertock substantial efforts to monitor and “police” one

another’s RDRAM-related activitics throughout the late 1990°s. See, e.g., Exh. 9 (Appleton
Depo. Exh. 618 at 1) (September 1997 email from Micron forcefully criticizing Infineon (then
called Sicmens) because 1t had “joined the ‘Dark Side’ and entered into an agreement to license
and manufacture Direct RDRAM); Exh. 10 (Tabrizi Depo. Exh, 718A) {12/10/97 email .

_; Lixh. 264 (7/17/08 Tabrizi Depo. at 35:6-36:5); Exh. 13

{(lTabrizi Depo. Exh. 719A) (4/11/98 email from Micron to Hynix

); Exh.

265 (7/17/08 Tabnzi Depo. at 39:13-45:3).

27, In April 1999, Micron similarly became very concerned about published reports
that Samsung was planning to manufacture RDRAM in large volumes. A Micron marketing
manager alerted a group of Micron officers and senior managers about one such article that, he
said, showed that Samsung had “broken ranks with the other supplicrs and sold their soul to the
devil,” meaning Rambus. Exh. 22 (Appleton Depe. Exh. 620 at 1); Exh. 258 (10/30/07 Siebert
Depo, at 148:2-149:5, 152:13-19); Exh. 244 (1/17/08 Mailloux Depo. at 87:3-88:14). A Micron

sales executive responded:

These guys arc big trouble for us all. If this thing gets into an
oversupply mode with RDRAM things could get really uply. Bob
[Donnelly, Micron Vice President] and Jeff [Mailloux, Micron
marketing manager], do these idiots (Samsung in this case)
understand what the Rambus/Intel biz-model wall do to our
autonotmy 77!
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Exh. 22 (Appleton Depo. Exh. 620 at 1). Mr. Donnelly responded that he had, in fact, made this

point with “the ollicers” of Samsung. {d.

23. [n June 1999, Samsung and the other DRAM suppliers gave Intel substantially

higher price projections for RDRAM (and did so 1n unison). See Exh. 110 {Fahey Depo.

Exh. 3067 at 219DOC0O06462) (6/1/99 Intel cmail
; Exh. 225 (8/26/08 Fahey

Depo. at 391:17-392:12}.

29. As stated by an industry analyst retainéd in this case by Micron to provide
opinion testimony, the expectations of OEMs and others about future DRAM pricing “are
important in motivating the PC OEM to adopt [a] new DRAM technology.” Exh. 109 (Expert
Report of De Dhos at 4§ 13-16). Moreover, OLEMs form pricing expectations in part by asking the
DRAM manufacturers for price projections. /. In this way, high future price projections,
especially Hf coordinated among DRAM manufacturers, will have a substantial impact on the

OEMs’ design roadmaps.

30.

In the period between 1999 and 2002,

Exh. 257 (4/25/08 Sadler Depo. at 57:1 S-ZU; 57:23-58:3; 58:6-7).

iVv. The Defendants Had Frequent And Numerous High-Level Discussions Ahout Future

DRAM Prices In The 1999-2002 Time Period.
31, By May 1999, with the official launch of RDRAM coming closer, Hynix

employees and sales executives were discussing 4 plan to keep Hynix's RDRAM prices high, bus
they recognized the need to “get the rest of the suppliers to do the same” in order for the scheme
ta be cffective. Exh. 24 (Byrd Depo. Exh. 643); Exh. 218 (5/29/08 Byrd Depo at 22:17-24:2:
23:3-27:8). See also Exh. 25 (Kim Dcpo. Exh. 596) {5/24/99 recommendation by Hynix manager
Andy Ha that [Iynix “get together with Samsung and ask them to supgest |to| Micron to have a
joint management meeting for price control in the future.”); id. (5/24/99 email by Hynix manager

D.W. Kim stating that “[o]ne of the advantage of being a big three is (0 have the conirolling

T(K3524.1 -16-
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power over the price and we need to exercise this” by opening “‘a communication channel . . .

among the big three or four.”); Exh. 237 (4/30/08 Kim Depo at 57:9-59:4).

32,

Michael Sadler.

. Exh. 257 (4/25/08 Sadler Depo. at

22:25-23:16). As Mr. Sadler testified,

Cld. at 25:3-17; 25:20.

33, In the 1998-2002 time period,

. Exh. 257 {4/25/08 Sadler Depo. at 26:12-16; 26:19-21; 27:1-
3;27:6-14; 27:16-28:17).

s
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Fxh. 257 (4/25/08 Sadler Depo. at 27:1-3; 27:6-11; 28:18-20; 28:22-29:2; 29:5; 30:5-9; 30:12-17;
30n20-25; 31:3-15; 51:18-25; 32:3-8; 32:18-33:10; 33:13-22; 33:25-34:3; 39:7-10; 39:14-17; |
39:19-23; 40:1-7; 4(:9-23; 41:1) (abjections omitted).

35, Micron’s Vice President of Sales, Michael Sadler,
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Exh. 257 (4/25/08 Sadler Depo. at 61;18-23; 61:25; 62:24-63:1; 63:4-5; 64:18-21; 64:23-65:3)

{objections omitted).

V. The Defendants Agree To Restrict RBRAM Supply And/Or Keep RDRAM Prices
High With Knowledge That Price And Availability Concerns Would Inhibit
RDRAM’s Widespread Adgption

36. Defendants worked together to restrict RDRAM supply and/or keep RDRAM

prices high, with the knowledge and expectation that price and availability concerns would inhibit
RDRAM’s widespread adoption as the dominant DRAM device. See Exh. 89 (12/19/G8 Elzinga
Supp. Report at 24-31), See alse Bxh. 139 (1/23/09 Elzinga Decl. at 4-5).

A. Samimer/Fall 199Y: Hynix and Samsung Meet To Reach Aoreement “To

Limit the Supply {of RDRAM]{ in the Market:” Hynix and Micron Agrec To
Suspend Efforts To Produce RDRAM.

37. On July 20, 1999, the Hynix Marketing Manager responsible for RDRAM, Mario

Martinez, proposed to a group of senior Hynix managers that Hynix meet with Samsung and
“work with them to limii the supply fof RDRAM] in the market.” Exh. 28 (Chung Depo. Exh. 2);
Lixh, 221 (5/10/07 Chung Depo. at 24:9-25:16); Exh. 18 (labrizi Depo. Exh. 645); Exh. 265
(7/17/08 Tabrizi Depo. at 83:10-84:17). Mr. Martinez explained: “With Samsung building
significant amounts of product, we need to work with them to limit the supply in the market,

otherwise we both will be competing for market share which will result in an oversupply. We
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