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INTRODUCTION AND SUMMARY OF ARGUMENT

Rambus alteges in this action that Hydx and its ccdefendants participated in an unlawful

conspiracy to restict production and fix the price of RDRAM mcmory devices. Complaint {t I '

95, 101-104. Rambus fifither alleges that "[a]s a ditcct rcsult of DefendanB' unlaudrl

combination and conspincy, Defendants' altemative m€mory chip designs have become the de

facto ndrsty standards, and Rambus's memory chip desip bas been relegated to a niche role-"

1d.,1 12. Because Rambus was €ntifled to receive a royalty on the sale of such devices,

Defendang' conduct'has bad a dramatic adverse effec't on the royalties Ranrbus has collected

and will collect . . ." /d., { 104.

Hynix has moved for sumnary judgment on Rambus's claims against it on two grounds:

(l) tha Rambus suprposedly .cannot prove an illegol agSeement' involving Hmix; and (2) that

Rambus supposedly bas'Tail[cd] to quantif the duration and extelrt ofthe alleged price

manipulation and output resrriction.- Hynix Notice of Motion at l-2. Hynix's motion is

meritless and should be denie4 for two principal reasons:

. Hynix has failed to address the malerial evid€nce showing the o<istence ofan

iUegal agfeeEent, and thus has failed to meet its theshold brnden under lSnilar v.

Atlqtic Ricl{reld Co.,25 Cal.4th 826Q001).

o The prescnce of direct evidence of conspiracn and the existence ofnum€rous

disprned issues offact, require that Hynix's motion be denied.

il. STATEMENTOFFACTS

Rambus will prove at tial that Hynix played a pivotal role in the Defendants' concerted

efforts to prevent RDRAM's adoptiol as thc mainsteam merirory standard- Rambus has

separately submitted its responses to Hynix's S€palate Stat€ment ofUndisputed Facts. As these

responses demonsfatc, most ofHynix's "rmdisputed" naterial facts are subject to genuine

dispute. Hynix's urotion and its Separate Statement also fail to address the substantial evidence

of Hynix's participcion in unlarvirl conspiratorial conduct thc carsed RDRAM to become a

"niche" product. Some ofthd Evidence is presented below:

l. In late November 1999, hrcl released its *Camino" and "Cannel" chipses that

OPPOSNIOX TO HYNX'S MSJ RE FAILURE OF PROOF AS TO ALLEGED ILLECAL AGREEMENT
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enabled RDRAM mclnory to b€ used with Intel's Pentium III processont. &e Rambus's Separatc

statemetrt in opposition to Hynix's Motion for summaly Judgpqtt - Additional Facts ('RSS'

Ar"),14t.

Surnmary ludgnern ('RSS'), t 22.

3. The Defeodants were awarc in December 1999 and January 2000 thd Dell' IBM

and Compaq had launched ncw computer p,roducb that included RDRAM memory and that tbose

companies were experiencing a srrgc in demand for tlrcir RDRAM-based product liD€s' Rss-AF

fi 51, 55. In a Febnrary 16, 2000 eoail, for exanrple, a Micron sal€s rpres€ntativc r€ported rhat

hc bad "just talked to someone at Samsung who said that Compaq is pressing bard for Rambus

zupporf' urd that Compaq had made a 'sooner thal expected technology switch (towads

Rambus) based on the apparent srrcccss lhll is having." RSS-AF,159.

4. Hynix wns wcll aurale in this time period that ttell and other computer

manufactrners rcquired lower DRAM pricing in order to ramp tbeir new product lines. !

5. The Defendants chosc collusion, not competition, in respons€ to customer

demands for lower prices. A Febnrary 8, 2000 email by Hynix sales repcsenAtive Charles Bytd'

for exunpla. reported that he had leamed fron Sanwtgthfr,Infneon "apparcntly did a snpid

thing on RDRAM pricing" to Compoq by offering a *lower price" than Sanrnrng RSS-AF t 60'

Infincon's .'stupid'mistakc was in "quot[ing] pricing without first checking with" Samsung Id.

Rambus's Separare Statcmetrt of Facts in Opposition to Hynix's Motion for

RSS, I 14; I{amilton Decl., oc 48.

OPPOSMON TO }Ilt{D('S M&I RE FAILURE OF PROOF AS TO ALLECED ILLEGAL AGREEMENT
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The sanrsung employee atso iold Hynix's Byrd th* unlikc Infineon, NEC tt4d'cb€cked wittr''

Samsung and was "in line with [Samsung] pricitrg." /d'

6.InApril2000,Hynix'sByrdprcparcdacbartshowingDRAMsrryplierpricesfor

six RDRAM modules. Byrd rcported that sansung had established a "referencc price" for

RDRAM that Sansng'docs not wart anyonc to go below." RS$AF t 63' Hynix and

samsung held rcgular mcctings in this time period to discuss the respective conpanies' "Rambus

status'ard RDRAM'!,roduction plur-" RSS-AF t 62.

7. In May 2000, Dell informed Hynix and othcr DRAM manrrfacturcrs tbd RDRAM

prices were too higb and tbat unless tbp manufactw€rs povided Dell with firnIe RDRAM price

projcctions thd showed zubstantial declines, Dcll would altcr its future product roadn4 to

include more SDRAM ard DDR and le33 RDRAJT{. RSS-AF, fr 65{5' As a Dcll manago pttt it

in May 2fi)0, Dell's ..rnessage to [DRAM srrypliers] is rfoop priccs or we will continrE to d€crase

our RDMM forccastr and we will architect next gcncration syst€ms arormd DDR-" RSS' t 14;

llamilton Decl., o<s' 55, 236.

RSS-AF, t 69.

on Junc ?, 20(n, a Hynix vic€ Presid€trt sstrt separaE €msils to an Infincon orccutive and five

Miclon exeqfivcs informing th€m fhet Hpix would not meA Dell's pricc trgets and ssldng

theur to join Hynix in scnding Dell a message ttA it shoutd rcconsider its RDRAM st4pport

RSS-AF,t 71.1

g. As a result of this conduct, the DRAM sup'pliers collectively rcfi$ed to mcct

Dell's RDRAM price

I Thc zuggestcd joid m€ssagp was that Dcll sbould "get yo.o head o,x of yorr root" with
rEQect to RDRAIT{. /d.
601515.l -3-

t

8. Aftcr receiving lhll's pricc targets'

OPPOSMON TO I{YND('S MSJ RE FAILI,JRE OF PROOF AS TO ALLEGED ILIJOAL AGREEMENT
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RSS-AF,173.

10. In late 2000, Intel laurched its new Portium 4 chipsc{ which was optimized to

take advantagc of the enomrous banrhridth offered by RDRAM. RSS-AF, 176.

I l. The defcndane continued in 2001 tro sharc infomration about their RDRAJV!

pricing and pmduction plans. RSS-AF, fi 78-79

RSS-AF,1t3.2

RSS, t 17; Harnilton Decl., ex. 78.

14. In this same time perio4 the DefendanB werc working in concert to provide low

DDR prices and low DDR price projections to OEMs to crcdc the artificial imp'ression that DDR

would be lcss expensive than RDRAM. As a Micron sales otecutivc explained in a Junc 5, 2001

email, "[w]c want DDR to orplodc into the mar&a-place so have actually b€ctr rcquesting

Infineoo, Sansrmg and Hpix to lower their DDR p,ricing io helP it become a standtrd (aod &ive

OPPOSITION TO lm,ID('S MSJ RE PAILURE OF PR@F AS TO ALLEGED ILLEGAL AGREEMEI{T
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complctely).' RSS, f l; Hamilton Decl', ex.268.

Hynix Vice Presid"* T"b

RSS,I 14.

16'Bytheendof2002'DDR'notRDRAMhadwonthc"$andardsbattle"describ€d

in Hynix's perding motion Hynix Motion at l:20. Hynix acknowledgcs that RDRAM prices

w€fc a substantial factor in RDRAM's failure to becomc the dominant DRAM standard' althougb

Hynix attdbutcs those high priccs to purportedly higb RDRAM manufact[ing casl6'. Id. at '1.2A'

2 l ;4 :15-16 .

III. ARGIJMENT

lJfu Agutlat, amoving defendant ntst-make a primafacle showing of the

noncxistcncc of any triable issuc of material fact . . ," Agt.ila\zs Cal.4lh d 850, 24 P'3d at 510'

Ifthe dcfcndant makes this showing the burdcn ofproduction (bIIt not the burden ofperzuasion)

shifts to the plainniff /d. Unlike federal law, Califomia law requfusr thd in ordcr for a defendant

ro shift tbe burden of production, it must do mo'e than simply "point ors through argument'' that

tbc plaint'rtrlacks thc nccessary wide,nce . Id. il854. Instead, a moving d€fcndant must *present

evidencc th* tbp plaintifr does not lxrssess and cannot rcasoubly obtain' [the] needed evidencc

. . . .. Id.at 855. In addition, in order to make a prinu lrcie sbwing thx a plaintifrdoes not

possess the necessary evidencc on o esscntial elemeot of its claim, a defendant *must set forth

a/l the material erridence on point, not just the cvideoce favorable to it." Weil & Brown' Cal'

Puctice Guide: Civil Procedure Beforc Trial (Ihc Rufror Group 2008) (*Weil & Broutn")'

t 10:245.16 (cmphasis in original).

Hynix asserts thd it has met its initial burdcn rrnder lguilr by supposedly sbowing tbat:

(l) the Dcfendan6' RDRAlvl outPut and pricing practic$ w€re "not pamllel;" (2) Hynix's

witne.cs€s *htve d€oied rbat Hynix Participatcd in any arti-RDRAM conspiracS" and (3) Hynix's

wibesses have testified "tbat Hynix's pricing and output decisions wcre made for indcpendent

business rsasons." Hynix Mcm. at 8:l-9:28. As set out below, Hynix has not met its initial

Rambus away

15.

NotMctlglrd!@

oPPosmoNToH.fi{'x'sMSJREFAILUREoFPRooFAsToALLEGEDILLEGALAGR.EEMENT
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motion

1. Ilynir'r Cnrsory Ilacription O'f 'Itc l)G-fcnd"Tts'. Conduc3
i6o"cr lton"r6ur Eraipler Of Parallcl Conqud W-ith Rspcct
iTdtp"itud Pricc Ani Thur D'oes Not Shift The Burdcn Of
Production

lJnda Aguilu,Hywx cannot shift the bur&n of production to Rambus m€rely by atguing

that ..[t]he absence ofparallel condrct shows that the defendants did not conspire." Hynix Mem'

at 8:2-3, Instca4 Hynix must address "alr' the material evidence ofthe DefeDdants' Parauel

conduct, including the widence of such conduct described in Rambus's intermgatory rcsponses'

Weil & Brown, TT 10:95.10, 10:242;10:244-245.

Hynix did not mect this burden. citing its expert's conclusions, Hynix asserts that "at

times," the dcfendants charged differeot p,rices for RDRAM and that over an eight-year pedod'

their total RDRAM output varied. Hynix Mem. at 8:5-12. But that cursory description ignorcs

numerous specific examples of parallel conduct with respest to botb RDRAM output and

RDRAM pricing. For example, Hlmix €ntirely fails to addrcas Rsmbus's evidence tha in

october 199, Hynix ndMiqotreached an agreement to s|tqrtrdtbeir efforts to bdng RDRAM

to ma*et. Hynix's Vice Presidcnt of Worldwide Sales and lvlarketing Farhad Tabrizi, p'rcpared a

draft press relcase in october 199 announcing Hynix's intention to hah "all production ofand

investment in- its RDRAM progracu in resPonse to a delay in the lanch of Intel's camiBo

chipsei. RSS, fl 14, 17; Hamilton Decl', exs. 3+35; RSS-AF,I 45. Mr' Tab,rizi then forwarded

the Hynix press rel:4l*, in &afi form, to two Micron o(ecuives and asked for Micron's

courments. Id. I\tr. Tabrizi h3s rcstified tbat he sent th€ &afr pre$ release to Micron becausc he

.\lrantcd to see if they can make the same aonolsc€nrent." Id h fact, that same day, a Microtr

executive wrote back to Tahrizi with edits to Hytrix's draft release, ad he confirmcd that Micron

'\iliU be giving a similar message' aborf its RDRAM plans. Id

This is not just widence of'loraltel conduct"; it is direct evidence of at agreenunt tn

suspend RDRAM pmduction efforts and to send the sane message about that decision to

burden, and its should b€ denied.

OPPOSITION TO HYN'X'S MSJ RE FAJLURE OF PR@F AS TO ALLEGED ILLEGAL ACREEMENT
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coordinationcustomers.l The ofproduction dccisions by putaivc competitors is classic cartel

bchavior. Aguilar,25 cal.4th d 851 (noting that the Cattwright Act .bakes a conspiracy among

compstitors to restict output and/or raise priccs unlawful per se without regad to any of its

cfrccrs'...').vfrerAg4ild,HynkwasrequiredinitsopeningbrieforSeparatestdementto

address this evidencc ofparallel condua by, for example' submitting <teclar*ions by

knowledgeable Hynix and Micron officers cxplaining that their octobet 1999 decision(s) to

suspcndRDRAMproductioneffortswercmadeindePenderrrly'basedonlegitimatebusincss

considedtioas, Id.8861. Bccause Hynix did not do so, it has failed to meet its initial burdcn of

production under lgzilar with rcspcc't to the Defendants' RDRAM output dccisions'

Hynix similarly ignores - and offers no pm-competitive o<planation for - widence

showing parallcl conduct and agtements with resP€ct to R.DRAM Pn.ci,|8|. Altbougb Hynix

poinBtoitso$€rts,analysisofaveragepriccs,Hynixiswellawarcthatthiscaseinvolvesfar

morc than allcgations of gallel average prices, Instead, this casc involvcs compctition for

.design wins" and "roadmap slots ' that is &iven in large part by the expertations ofcomputcr

manufacture6 and Intcl about firture DRAM prices, RSS,l 13; Hanrilton Decl', cxs' 89' 109 and

159.4 Those cxpectations arc in tum driven by projections provided to OEI'IS and IIt€l by ihc

DRAMsrrpplicrs"Id.Byworkinginconcerttopr€s€ntartificiallyhig!orlowpricing

expcctation* DRAM sup'pliers can "tiy'' thc DRAM selection proc'ss' Id' An otpert's

l9
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r 1,, ai."*r"a in scction IIIB, infa, thc prescne of directcvidence of an agreemem is alonc

r"H;fi t #;fi;"ry jnd6#;iffi- fr; fix.ing casc' Morcover' it has been widclv
recocdzed that a tl" r".-*y jifiii"il't{ile,'l'ifini-most importarit wiaence will gcnerallv bc
'r]iffir'.i" 

"ria*.. 
:ttat tllre ilas an actual, manifest agrc-emcnt not to comp€t€.'" /11- r€

F'tat Gtass Antitrustr,irig., lssfild fid;3oi6,i citt 2099(nat Glgs{)'tuortng Inre High
'ii"ti,u 

Cii s>",ry,tiitntst ias.,zgs F.3d-651,661 (7th cir' 2002)'
. In this respect, conpaition is similar to that iq th-e markct for baseband chips, as described in a

*-.ffi6iriffi6tth€tot tt of 4peats for tbe Federal Circuitl
*[t]he narka for bascband chips islnlikc the typical market for consum€r goodg

wherc comPeuloo *-p"rc foi e*h consun:r-slle' and thc compctition is

inst&tancous and *-d;; : . ' . c;p"ddd for sales is not on-a unit-by'utl

basis, but ratnet compdtiin i" .ft"ttt!ti""a U competing for 'desigp wins' for

ffi tliJr'ffiiit iria-pr.a*ton of [prroducts] which will cmbody thc proposcd
chip... ."

Broadcom Corp. v. Qaalcomm Inc. , 543 F '3d 683, 702 (Fed' Cir' 2008) (quoting rmpublishcd

[Xstrict Court opinion).

OPPOSITTON rO IIVXX'S MSJ RE-F;ILURE OF PROOF AS TO ALLEGED I TEGAL AGREEMENT
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calculations of avetagc npnAM priccs paid by a large gloup of customcrssays nothing at all

abou whether pri ce rr/oiectiorrs Io particular OEMs wetc compctitively set

There is subtantial widencc of collusion with respcct to thc Defendants' RDRAlvl price

projections. As notcd above, Dell" thc world's largest computcr manufacturet' told the

Defendants in May 2000 that it would r€ducc its RDITAM usage, and switch to oth€r types of

DRAMs, if the Defendants' RDRAM py't3y- projections did not reflcct zubstantial future price

decrcases, RSS,11 14, l?; RSS-AF,'N 65. Iostead of engaging in price competition at Dell'

howwcr, thc Defendalrts workcd togethet to ensure tbat their price p8ojectioB wer€ inflared

Hynix, samsung and Micron bad a series of meetings and tclephooe calls in which they discussed

Dell's price targets. RSS fl 14, 17; RSS-AI, fr 67'72' lnhme2000' Hf'nix Vicc President

Tabrizi sent emails to exccutives at Infineon and Micron that made it clear that Hynix would not

meet Dcll's pricc targets for RDRAM and p,roposed tha tbc companies jointly scnd a message to

Dcll and Intel to "ga yotu hcad out of your rtfP with rcspect to RDMM. RSS'fi 14' 17;

RSS-AF,1 ?1. Two days later, on Junc 9, 2000'

RSS-AF,{73.

Hynix's frilure in its motion and Separate Statement to ad&€ss rhis evid€nce of parallel

conduct with respect to Dell's RDRAM price targcs is fatal to its motion. This is particularly

tnregiventhatHynixsuggegBbirsststEmentofFactstbatitwas"theCaninodelaysandthc

lack ofany pcrformance advantage" tbat caused Dell to experience "lower th"n forecasted salesP

of its RDRAM.bascd systcms. Hynix Motion at 3:12-17. Hynix also failed to address othcr

cvidencc ofprice collusion cited in Rambus's interrogatory rcspons6, see, e.g., RSS'11 14, 17.

Hynix has lhus failed 1o satist its thr€sbold bruden urder '{guilar'

2. Ilynir'r Conclurory Itenidr Of Wrorgdohg llo Not Shift The
Burdcn Of Production

Despirc fts failure to address spccific e<amples of collusion, Hynix claims to have met its

initial burden ofproduction by citing the prrported testirnony of six Hynix enployces that they

did not luow of, and had not cnrcred into, ageetrredts to fix RDMM prices or rastrict outpw-

ffi OF PROOF AS TO ALI.EGED ILLEGAL AGREEMENT
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Hynix Motion at 8:l;8:/2"-9:3

t
wrongdoing. Conclusory denials of do not, however, satisS

Hynix's initial bru,rlen w&r Aguilu, for several reasons. First, as explained in Rarnbus's

response to Hynix's Separate Statcment, the questions askcd of thc Hynix deponents often did not

covo Dorft price and outp|il. RSS,I 14. Secon4 conclusory denials arc simply insufficien' as

lhe Aguilr cotnlnade clear in describing why the defendants' declarations in that e.a*were

suffrcient to shift the burden ofproduction:

*The dectarations in questioq it must be emphasized' gencral.j stated
on persqral knowledge how the companles mlde llreu cap-lclty' ,,
orcfruction and pricing dccisions about CARB gaso-lule' rreff.e' Iney
4id nore thq, birldlv assert that tlvy mde tt'em i"depenctefiry' atu.
did nmre than baldiy deny that they nde them collutnety wfin eacn
otrEr."

Aguitm, 25 Cat.4th at 861 (emphasis added)'

Thc requireinent that Hynix's witncsses provide more than just bald denials is particularly

acute her€ given rhar, as Hynix acknowledges, several ofthc executives in qucstion pled guilty to

DRAMpricefixing,Hynix,srcpres€ntationthatitsexecutives,guiltypleas..exc|uded

RDRAM," H),trix Motion at 9 n'16, is simply hlsc. The Plea Agreernents in question, which

Hynix did not provide to the cour! did not cxclude RDRAM and instcad refened to tlrc pricc

fixing of ..DRAlv!- wtrich is dcfincd in a way that inchdes, not excludes, RDRAM. RSS"ll l +

I 5; Ilacrilton Dcc 1., er.s. 192, 279, 2ff., 29 1.5

3. Mr. Tabrizi'r Strtement About Profit Merinizrtlon Doer Not
Artdng The Evidcncc Of Collusion Or Peratlcl Conduct

Hynixalsotel|slheCourtthat"Hynixocecutives''haveexplainedHynix'spricingand

orfput decisions. Hynix Motion at 9:4. Howwet, Hynix points in its motion and Separate

statement to t€stimony by only one sucb witncsq Fathtd Tabrizi. Hynix Mem. at 9:11-15; Hynix

27
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in i" *", as Hynix poirg out, thst Hynix's own cnrporde pler agEement explicitly o<cluded
nOnef,l fio. lfi"-itenniti* of 'One[{." Basileo Decl.,.ex. 28. That excltsion do€s not supPon

1n*#ii#$$ff 'fr B!:#:r"_ruf_m#"fl,,ffi mi|*i* c*p"tare in tbe-Department of Justicc's 'bngoing inves
H'ffioilf*:#'riiitip[J";inv"*'s executivicaire grrgr-Hvqix itset{n'a pH qjlf':d
;'r;ft-.b"Ath.?O6""ti*firiritnJsaner."ricti""Oediritionof*DRAM.'FLSS,ltl+15-

ffi Or pnOOr eS rO NrecED lI t -F6AL AGREEMENT


